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Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


s an appeal from an order of the United States District Court 


This i 
anting the 


for the District of Columbia entered February 23, 1965, gr 
judgment and 


Respondent Commission's Cross Motion for summary 
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dismissing the petition for review of Commission Order No. 4864. Juris- 
diction of the District Court was based upon Title 43, section 705, District 
of Columbia Code 1961 Edition, as amended. Jurisdiction of this Court 

is by virtue of Title 28, section 1291 of the United States Code. 


OPINION BELOW 


The opinion of the District Court is set out at pages 55 and 56 of 
the Joint Appendix. 


STATEMENT OF THE CASE 


The appellant is a self-employed owner and operator of taxicabs 
licensed under Sections 2331 (d) and 2331 (e) of Title 47, District of Columbia 
Code (1961) as amended. Thus licensed, appellant is subject to Appendix Bof Order 
No. 4864 (JA-7)of the appellee Public Service Commission. For violation 
or disregard of the provisions of that Order, appellant is subject to fine, 
imprisonment, and the loss of right to pursue the vocation of taxicab 
driver within the District of Columbia. (Title 43, Chapters 1-10, and Title 
47, section 2345 (a) (b) and 2347 of the District of Columbia Code.) 


It is the appellant's contention that the appellee Public Service Com- 
mission (in violation of the express terms of Congress under which that 
Commission has its very existence and authority) has issued an Order, No. 
4864, which is unauthorized, illegal, in conflict with and ultra vives the sole 


statutory power conferred upon the appellee Commission by the Congress; 


that Order No. 4864 in effect usurps the Congress’ exclusive prerogative of 


amending and repealing its legislative enactment that: 


"Appropriations in this (Fiscal 1964-1965 Appropriations 
Act) shall not be used for or in connection with the preparation, 
issuance, publication, or enforcement of any order of the Public 
Utilities Commission . . . in connection with the licensing of any 
vehicle to be operated as a taxicab except for operation in ac- 
cordance with such system of uniform zones and rates and regula- 
tions applicable thereto as shall have been prescribed by the 
Public Utilities Commission." (Section 8, Public Law 88-479; 78 
Stat. 588) (Emphasis supplied) 
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Appellant, having exhausted the administrative remedy prescribed 
by Title 48, section 705 of the District of Columbia Code, petitioned (JA-2) 
that the United States District Court for the District of Columbia inquire 
into the questioned lawfulness of the zone system promulgated by the 
respondent Commission's Order 4864 and direct the Commission to vacate 


or modify same in conformity with Public Law 88-479. 


The respondent Commission, responsive to the appellant's plea for 
summary judgment, countermoved dismissal of the petition, which the 
District Court, after hearing February 16, 1965, granted by the Order (JA-55) 
entered February 23, 1965 and here appealed. 


STATEMENT OF POINTS 


1. The District Court erred in concluding that Order No. 4864 of the 
Public Service Commission of the District of Columbia, dated April 14, 


1964, "is not erroneous as a matter of law." 


2. The District Court erred in concluding "'that the system of zones 

set forth in the appendices of the (Public Service) Commission's Order No. 
4864 are (uniform) within the purview of the requirements of Section 8 of 
said Public Law 88-479. (77 Stat. 835) 


3. The District Court erred in concluding ''That the Congress annually 
since 1934, in enacting a provision in District of Columbia Appropriations 
Acts identical to Section 8 of Public Law 479, 88th Congress, 2nd Session 
(78 Stat. 588, et seq.) the successor to the statute cited by petitioner, left 
the details of the zones, rates and regulations to be prescribed by the 


Commission. 


4. The District Court erred in finding that the petitioner, by argument 
of counsel, had conceded that it would be impossible to establish a system of 


uniform zones. 


5. The District Court erred in concluding, as a matter of law, that the 


petitioner's Complaint, in alleging that the Public Service Commission of 
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the District of Columbia was without lawful authority to pass Order No. 
4864, dated April 14, 1964, waived all right to claim that said Order was 


unreasonable, arbitrary, capricious, or otherwise illegal. 


6. The District Court erred in not granting the Petitioner’s Motion for 


Summary Judgment as a matter of law. 


SUMMA RY OF ARGUMENT 


The creation of the present taxicab zone system for the District of 
Columbia, as promulgated by the Appellee's Order No. 4864, is in absolute 
conflict with the Congressional mandate of Section 8 of Public Law 88-479. 


The District Court erred in refusing to remand Order No. 4864 to 
the Public Service Commission of the District of Columbia for modification 


in accordance with the express mandate of Congress. 


Reference to legislative history in an effort to nullify a Congressional 
proscription or to give a meaning foreign to its normal everyday usage, is 
not within the authority of the respondent Commission, nor the District 
Court, to undertake. 


The Public Service Commission of the District of Columbia has only 
the specific power conferred upon it by the Congressional enactments pro- 
viding for its creation and annual maintenance, and the statutory limitations 


thereof are not the privilege of the Commission to disregard or amend. 


The record below does not substantiate the finding that the appellant, 


through counsel, has conceded that the mandate of Congress does not re- 


quire that the zones of the D. C. taxicab fare system must be "uniform"'. 


Judicial review of Public Service Commission Orders by the United 
States District Court for the District of Columbia is not restricted to cases 
in which there be an allegation, in acc verba, that the Order complained of 
is "unreasonable, arbitrary and capricious", but embraces petitions alleging 
that the Order is ultra vires, or proscribed by Congressional mandate. A 


Public Service Commission Order which is issued without lawful authority, 
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or in defiance of express Congressional prohibition, is per se "unreason- 


able, arbitrary and capricious." 


ARGUMENT 


The Administrative record (JA-16) discloses that the decision 
of the Public Utilities Commission to adopt complained of Order No. 4864 
providing for the hodge podge of non-uniform zones shown in its Appendix B 
(Exhibits #1 and 4 of Petition to District Court) (JA-16) was con- 
trary to the opinion of Public Utilities Commissioner Edgar Bernstein who 
filed a dissent reading in part (JA-7, 20) 


"The Congress of the United States in its annual mandate 
to the Commission says . . . speaking of the licensing of taxi- 
cabs ‘except for operation in accordance with such system of 
uniform zones’. One might say under the present Order (No. 
4864) zone structure that the four subzones of Zone 1 are nearly 
uniform. But the hodge podge of dissimilarity amongst all other 
zones and subzones is amazing in view of this language." 


The decision of the District Court (JA-55) to refuse to direct 


the respondent Public Service Commission of the District of Columbia to 
vacate or modify its Order No. 4864 in conformity with section 8 of the 
District of Columbia Appropriations Act (Public Law 88-252 reenacted in 
1964 as Public Law 88-479, 78 Stat 588) is contrary to the established law 
in this jurisdiction, and contrary to ruling case law throughout the courts 


of this nation. 
Section 8 of Public Law 88-479 expressly provides 


"Appropriations in this Act shall not be used for or in con- 

nection with the preparation, issuance, publication, or enforce- 
ment of any regulation or order of the Public Utilities Commis- 
sion requiring the installation of meters in taxicabs, or for or 

in connection with the licensing of any vehicle to be operated 

as a taxicab except for operation in accordance with such system 
of uniform zones and rates and regulations applicable thereto 

as shall have been prescribed by the Public Utilities Commission." 
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It is not within the province of the United States District Court for 
the District of Columbia to find that the Public Service Commission of 
the District of Columbia may at will ignore the express statutory directive 
of Congress that no part of the Congressionally appropriated funds of that 
Congressionally-created and annually-maintained Commission be used in 
connection with the preparation, issuance, publication or enforcement of 
any regulation or order of the Public Service Commission requiring the 
operation of Appellant's D.C.-licensed taxicab except in accordance with 
a system of uniform zones, and rates and regulations applicable to those 


uniform zones. 


In Montgomery Charter Service Inc. v. The Washington Metropolitan 
Area Transit Commission, 117 U.S. App. D.C. 34, 325 F.2d 230, 233 this 


Court said, quoting its opinion in Elm City Broadcasting Corp. v. United 
States, 98 U.S. App. D.C. 314, 319, 235 F.2d 811, 816 (1956) 


| It is elemental in the law of statutory construction that, 
absent ambiguity or an absurd or unreasonable result, the 
literal language of a statute controls and resort to legisla- 
tive history is not only unnecessary but improper. United 
States v. Missouri Pac. R. Co. 1929, 278 U.S. 269, 49 S. Ct. 
133, 73 L. Ed. 322(*) 


"(*) In that case the Supreme Court said, 278 U.S. at page 278, 
49 S. Ct. at page 136: 


"tt Where doubts exist and construction is permissible, 
reports of the committees of Congress and statements by those 
in charge of the measure and other like extraneous matter may 
be taken into consideration to aid in the ascertainment of the 
true legislative intent. But where the language of an enact- 
ment is clear and construction according to its terms does 
not lead to absurd or impractical consequences, the words 
employed are to be taken as the final expression of the mean- 
ing intended. And in such cases legislative history may not 
be used to support a construction that adds to or takes from 
the significance of the words employed. (Cases cited.)'" 


And in Border Pipe Line Co. v. Federal Power Commission, 84 U.S. 
App. D.C. 142, 145; 171 F.2d 149 this Court stated: 


"Tt is bad from the viewpoint of sound government for the 
courts to twist strange results out of otherwise understood 
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expressions of the legislature. If, perchance, the judiciary 
does not reach the objective at which the legislature aimed, 
there is a most undesirable confusion of functions of the two 
branches. Such practice by the judiciary is also bad from the 
viewpoint of the law generally. Words of established mean- 
ing are given an unnatural significance, and therefore when- 
ever they appear the law is uncertain. The interpretation of 
statutes is not like the interpretation of a will, where the per- 
son whose intent is to be ascertained no longer lives and some 
meaning must be given his expressions however meaningless; 
or of a contract as to which the sole parties differ in their 
assertions of intent or meaning. In those situations an in- 
terpretation is the only available procedure and, once had, is 
irretrievable. Not so in the case of a statute; the Congress 
is in frequent session, 1ts doors open and its committees 
available. Its procedure is no more complicated than that of 
the courts. If an administrative agency thinks that the real 
intent and purpose of a statute is broader than or different 
from its terms, it need only ask Congress for an enlarge- 
ment or clarification. We are no longer in an age when such 
inquiry is impractical. The wise and sound course for the 
courts is to give to the terms of a statute their plain mean- 
ing, so long as the resultant effect is sensible ane not in 
conflict with a discernible purpose." 


The Supreme Court stated in Caminetti v. United States, 242 U.S. 470, 
485, 37 S.Ct. 192: 


"Statutory words are uniformly preserved, unless the 
contrary appears, to be used in their ordinary and usual 
sense, and with the meaning commonly attributed to them.” 


and stated further,:n Ex Parte Collette, 337 U.S. 55, 61; 69 S.Ct. 959 (citing 
emsco, Inc. v. Walling, 324 U.S. 244, 65 S.Ct. 605) 


G 5 5 
"The short answer is that there is no need to refer to the 
legislative history where the statutory language is clear. 
The plain words and meaning of a statute cannot be overcome 
by a legislative history which, through strained processes of 
deduction from events of wholly ambiguous significance, may 
furnish dubious bases for inference in every direction.” 


In view of the foregoing, the findings of the District Court that 


5. Commission Order No. 4864 "is not erroneous as a 
matter of law." 


"The system of zones set forth in the appendices of 
(the) Commission Order No. 4864 are within the perview 
of the requirements of Sec. 8 of said P.L. 88-479." 
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"That the Congress .. - in requiring the operation of 
taxicabs in accordance with a system of uniform zones 
. . . left the details of the zones, rates and regulations 
to be prescribed by the Commission." 


"That petitioner, on oral argument, (2 conclusion not so 
established on the record in haec verba) conceded it 
would be impossible to establish a system of absolutely 
uniform zones, wherein the area and dimensions would 
be identical...” 


and 


"That petitioner makes no claim that Order No. 4864 
is unreasonable, arbitrary, and capricious, and bases 


his appeal and motion (for summary judgment) solely 

upon the proposition that Order No. 4864 is erroneous 

as a matter of law” 
cannot, even if substantiated by the record (which is emphatically denied) 
suffice to sustain the refusal of the District Court to remand Commission 
Order No. 4864 for modification in accordance with the Congressional 


mandate that the zones be uniform. 


It is not shown, and impossible to perceive how, by any criteria 


{and none were offered at trial below) the 26 D.C. Taxicab Fare Zones of 


Commission Order No. 4864 are susceptible of description as "uniform". 


It is significant to note that the record shows no response to the 
repeated request (JA-51, 55), for showing by Counsel for the respond- 
ent Commission that the Commission's interpretation of section 8 of Public 
Law 88-479 would be different from an enactment which totally omitted 


the word "uniform". 


The attempt to capitalize upon the absence of use of the expression 
unreasonable, arbitrary and capricious as leaving the Court without juris- 
diction to review Order No. 4864 is not impressive. The performance of 
an act or acts expressly proscribed a body corporate and politic is per se 
unreasonable, arbitrary and capricious, and needs neither haec verba 


allegation, nor arguments, to establish as a jurisdictional requirement. 
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CONCLUSION 


It is respectfully submitted that the dismissal of the Petition for 
Review of Public Service (Utilities) Commission Order No. 4864 issued 
April 14, 1964 with Appendices and amendments was contrary to the es- 
tablished law of this jurisdiction and should be overruled and that the 
cause be remanded to the District Court with instructions to grant the 
petition to vacate or modify Public Service Commission Order No. 4864 
in conformity with the Statutory Mandate of Public Law 88-479. 


ROBERT M. PRICE 


1028 Connecticut Ave., N. W. 
Washington, D. C. 


Attorney for Appellant 
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APPENDIX 


STATUTES INVOLVED 


District of Columbia Code (1961) 
Title 43 "Public Utilities" 


Sec. 111. Common carrier — Exempt organizations. 


The term ''common carrier" when used in chapters 
1-10 of the title includes express companies and every 
corporation, street railroad corporation, company, as- 
sociation, joint-stock company or association, partner- 
ship, and person, their lessees, trustees, or receivers, 
appointed by any court whatsoever, owning, operating, 
controlling or managing any agency or agencies for public 
use for the conveyance of persons or property within the 
District of Columbia for hire. Steam railroads, express 
companies subject to the jurisdiction of the Interstate 
Commerce Commission, the Washington Terminal Com- 
pany, and the Norfolk and Washington Steamboat Com- 
pany and all companies engaged in interstate traffic 
upon the Potomac River and Chesapeake Bay and the 
Washington and Old Dominion Railway, excepting as to 
the regulation of its operation inside of the District of 
Columbia, and the Washington- Virginia Railway Com- 
pany, excepting as to the regulation of its operation 
inside of the District of Columbia, are excluded from 
the operation of chapters 1-10 of this title, and are not 
included in the term "common carrier." (Mar. 4, 1913, 
37 Stat. 975, ch, 150, §8, par. 1; Feb. 25, 1916, 39 Stat. 
13, ch. 34; Aug. 21, 1916, 39 Stat. 521, ch. 367; Aug. 26, 
1916; 39 Stat. 536, ch. 412.) 


* * * * * * * 


Sec. 301. Public utilities — Service and facilities — 
Charges to be reasonable, just, and non- 
discriminatory — To obey orders of Com- 
mission, 


Every public utility doing business within the Dis- 
trict of Columbia is required to furnish service and 
facilities reasonably safe and adequate and in all 
respects just and reasonable. The charge’ made by any 
such public utility for any facility or services furnished, 
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or rendered, or to be furnished or rendered, shall 
pe reasonable, just and nondiscriminatory. Every 
unjust or unreasonable or discriminatory charge 
for such facility or service is prohibited and is 
hereby declared unlawful. Every public utility is 
hereby required to obey the lawful orders of the 
commission created by chapters 1-10 of this title. 
(Mar. 4, 1913, 37 Stat. 977, ch, 150, 88, par. 2.) 


* * * * * * * 


Sec. 303. Commission to compel compliance with 
chapters 1-10 of this title, with laws, 
ordinances, and charter — Criminal 
liability continued. 


The commission shall have power, after hearing 
and notice by order in writing, to require and compel 
every public utility to comply with the provisions of 
chapters 1-10 of this title, and with all other laws of 
the United States applicable, and any municipal ordinance 
or regulation relating to said public utility, and to con- 
form to the duties upon it thereby imposed or by the 
provisions of its own charter, if any charter has or 
shall be granted it: Provided, That nothing herein 
contained shall be held to relieve any public utility, 
its officers, agents, or servants, from any punish- 
ment, fine, forfeiture, or penalty for violation of any 
such law, ordinance, regulation, or duty imposed by 
its charter, nor to limit, take away, or restrict the 
jurisdiction of any court or other authority which on 
March 4, 1913, had or which may thereafter have 
power to impose any such punishment, fine, forfeiture, 
or penalty, (Mar. 4, 1913, 37 Stat. 977, ch. 150, 88, 
par. 4.) 

* * * * * * * 
Sec. 304. Proposed changes in law to be submitted 


to Commission — Hearings — Recom- 
mendations to Congress. 


Whenever any public utility or person shall 
propose any change in any law relating directly or 
indirectly to the property or operations of any public 
utility the said proposed change shall also and at the 
same time be submitted to the commission, which may 
take testimony and give a public hearing thereon, and 
the commission shall recommend such bills as will in 
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its judgment protect the interests of the public and 
such public utility and transmit the same to the 
proper committees of the Senate and House of Rep- 
resentatives. (Mar. 4, 1913, 37 Stat. 978, ch. 150, 
§8, par. 5.) 


* * * * * * * 


Sec. 701. Schedules to conform to orders of Com- 
mission — Changes in schedules to be first 
approved by Commission. 


All public utilities to which an order of the com- 
mission applies shall make such changes in their 
schedules on file as may be necessary to make the 
same conform to said order, and no change shall 
thereafter be made by any public utility in any such 
rates, tolls, or charges, or in any joint rate or rates, 
without the approval of the commission Certified 
copies of all other orders of the commission shall be 
delivered to the public utility affected thereby in like 
manner, and the same shall take effect within such 
reasonable time thereafter as the commission shall 


prescribe. (Mar. 4, 1913, 37 Stat. 988, ch. 150, §8, 
par. 61.) 


* * * * * * * 


Sec. 703. Rates to be in force and to be prima facie 
reasonable, 


All rates, tolls, charges, time and condition of 
payment thereof, schedules, and joint rates fixed by 
the commission shall be in force and shall be prima 
facie reasonable until finally found otherwise in an 
action brought for that purpose. (Mar. 4, 1913, 37 
Stat, 988, ch. 150, $8, par. 63.) 


* * * * * * * 


Sec. 704. Application to District Court for instruc- 
tions — Application for reconsideration. 


If at any time the commission shall be in doubt 
of the elements of value to be by them considered in 
arriving at the true valuation under the provisions of 
chapters 1-10 of this title, they are authorized and 
empowered to institute a proceeding in equity in the 
United States District Court for the District of 
Columbia petitioning said court to instruct them as to 
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the element or elements of value to be by them con- 
sidered as aforesaid, and the particular utility under 
valuation at the time shall be made party defendant 
in said action. 


Any public utility or any other person or corpo- 
ration affected by any final order or decision of the 
commission may, within thirty days after the publi- 
cation thereof, file with the commission an applica- 
tion in writing requesting a reconsideration of the 
matters involved, and stating specifically the errors 
claimed as grounds for such reconsideration. No 
public utility or other person or corporation shall in 
any court urge or rely on any ground not so set forth 
in said application. The commission, within thirty 
days after the filing of such application, shall either 
grant or deny it. Failure by the commission to act 
upon such application within such period shall be 
deemed a denial thereof. If such application be 
granted, the commission, after giving notice thereof 
to all interested parties, shall, either with or without 
hearing, rescind, modify, or affirm its order or 
decision. The filing of such an application shall act 
as a stay upon the execution of the order or decision 
of the Commission, until the final action of the Com- 
mission upon the application: Provided, That upon 
written consent of the utility such order or decision 
shall not be stayed unless otherwise ordered by the 
Commission. No appeal shall lie from any order of 
the Commission unless an application for recon- 
sideration shall have been first made and deter- 
mined. (Mar. 4, 1913, 37 Stat. 988, ch. 150, § 8, 
par. 64; Aug. 27, 1935, 49 Stat. 882, ch. 742, $ 1; 
June 25, 1936, 49 Stat. 1921, ch. 804; June 25, 1948, 
62 Stat. 991, ch. 646, § 32(b); May 24, 1949, 63 Stat. 
107, ch. 139, § 127.) 

* * * 

Sec. 705. Appeal to District Court from certain 
orders— Precedence over other civil 
causes— Proceeding when additional 
evidence proper— Statement to accom- 
pany decision— Subsequent appeals— 
Commissicn not liable for costs or 
damages. 


The United States District Court for the District 
of Columbia shall have jurisdiction to hear and deter- 
mine any appeal from an order or decision of the 
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Commission. Any public utility or any other person 
or corporation affected by any final order or deci- 
sion of the Commission, other than an order fixing 
or determining the value of the property of a public 
utility in a proceeding solely for that purpose, may, 
within sixty days after final action by the Commis- 
sion upon the petition for reconsideration, file with 
the clerk of the United States District Court for the 
District of Columbia a petition of appeal setting forth 
the reasons for such appeal and the relief sought; at 
the same time such appellant shall file with the Com- 
mission notice in writing of the appeal together with 
a copy of the petition. Within twenty days of the 
receipt of such notice of appeal the Commission shall 
file with the clerk of the said court the record, in- 
cluding a transcript of all proceedings had and testi- 
mony taken before the Commission, duly certified, 
upon which the said order or decision of the Com- 
mission was based, together with a statement of its 
findings of fact and conclusions upon said record, 
and a copy of the application for reconsideration and 
the orders entered thereon: Provided, that the 
parties, with the consent and approval of the Com- 
mission, may stipulate in writing that only certain 
portions of the record be transcribed and trans- 
mitted. Within this period the Commission or any 
other interested party shall answer, demur, or other- 
wise move or plead. Thereupon the appeal shall be 
at issue and ready for hearing. All such proceedings 
shall have precedence over any civil cause of a dif- 
ferent nature pending in said court, and the United 
States District Court for the District of Columbia 
shall always be deemed open for the hearing thereof. 
Any such appeal shall be heard upon the record 
before the Commission, and no new or additional 
evidence shall be received by the said court. The 
said court, or any judge or judges thereof, before 
whom any such appeal shall be heard, may require 
and direct the Commissicn to receive additional evi- 
dence upon any subject related to the issues on said 
appeal concerning which evidence was improperly 
excluded in the hearing before the Commission or 
upon which the record may contain no substantial evi- 
dence. Upon receipt of such requirement and direc- 
tion the Commission shall receive such evidence and 
without unreasonable delay shall transmit to the said 
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court the findings of fact made thereon by the 
Commission and the conclusions of the Commis- 
sion upon the said facts. 


Upon the conclusion of its hearing cf any such 
appeal the court shall either dismiss the said ap- 
peal and affirm the order or decision of the Com- 
mission or sustain the appeal and vacate the Com- 
mission’s order or decision. In either event the 
court shall accompany its order by a statement of 
its reasons for its action, and in the case of a 
vacation of an order or decision of the Commission 
the statement shall relate the particulars in and 
the extent to which such order cr decision was 
defective. 


Any party, including said Commissicn. may 
appeal from the order or decree of said court to 
the United States Court of Appeals for the District 
of Columbia, which shall thereupon have and take 
jurisdiction in every such appeal. Thereafter the 
Supreme Court of the United States may, upon a 
petition for certiorari granted in its discretion, 


review the said case. 


Said Commission shall not, nor shall any of 
its members, officers, agents, Or employees, be 
taxed with any costs, nor shall they or any of them 
be required to give any supersedeas bend or 
security for costs or damages on any appeal what- 
soever. Said Commission, or any of its members, 
officers, agents, or employees, shall not be liable 
to suit or action or for any judgment or decree for 
any damages, loss, or injury claimed by any public 
utility or person, nor required in any case to make 
any deposit for costs cr pay for any service to the 
clerks of any court or to the marshal of the United 
States. (Mar. 4. 1913, 37 Siat. 989, ch. 150, § 8, 
par. 65; Aug. 27, 1935, 49 Stat. 882, ch. 742, 8 2; 
June 25, 1936, 49 Stat. 1921, ch, 804; June 25, 1948, 
62 Stat. 991, ch. 646, § 32 ‘aj, (bj; May 24, 1949, 
63 Stat. 107, ch. 139, § 127.) 


Sec. 706. Appeal limited to questions of law. 


In the determination of any appeal from an order 
or decision of the Commission the review by the 
court shall be limited to questions of law, including 
constitutional questions; and the findings of fact by 
the Commission shall be conclusive unless it shall 
appear that such findings of the Commission are 
unreasonable, arbitrary, or capricious. (Mar. 4, 
1913, 37 Stat. 989, ch. 150, § 8, par. 66; Aug. 27, 
1935, 49 Stat. 883, ch. 742, § 2.) 


* * * 


Sec. 902. Penalty for demanding or receiving 
greater or less than established rates. 


If any public utility or any agent or officer 
thereof shall, directly or indirectly, by any device 
whatsoever, or otherwise, charge, demand, collect, 
or receive from any person, firm, or corporation 
a greater or less compensation for any service 
rendered or to be rendered by it in or affecting or 
relating to the conduct of a street railroad or street 
railroad corporation, common carrier, gas plant, 
gas corporation, electric plant, electric corporation, 
water power company, telephone line, telephone cor- 
poration, telegraph line, or telegraph corporation, 
or pipe line company, or to the production, trans- 
mission, delivery, or furnishing of heat, light, 
water, or power, or the conveyance of telephone or 
telegraph messages, or for any service in connec- 
tion therewith than that prescribed in the public 
schedules or tariffs then in force or established as 
provided herein, or than it charges, demands, col- 
lects, or receives from any other person, firm, or 
corporation other than one conducting a like busi- 
ness for a like and contemporaneous service, such 
public utility shall be deemed guilty of unjust dis- 
crimination, which is hereby prohibited and de- 
clared to be a misdemeanor and unlawful, and upon 
conviction thereof shall forfeit and pay to the Dis- 
trict of Columbia not less than $100 nor more than 
$1,000 for each offense; and such agent or officer 
so offending shall be deemed guilty of a misdemeanor 
and upon conviction thereof shall be punished by a 
fine of not less than $50 nor more than $100 for each 
offense. (Mar. 4, 1913, 37 Stat. 991, ch.:150, § 8, 
par. 81.) 


* * * 
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Sec, 906. Penalty for failure or refusal to perform 
duty enjoined or to obey order of 
Commission. 


If any public utility shall violate any provision 
of chapters 1-10 of this title, or shall do any act 
herein prohibited, or shall fail or refuse to perform 
any duty enjoined upon it for which a penalty has not 
been provided, or shall fail, neglect, or refuse to 
obey any lawful requirement or order made by the 
Commission, or any judgment or decree made by 
any court upon its application, for every such viola- 
tion, failure, or refusal such public utility shall 
forfeit and pay to the District of Columbia the sum 
of $200 for each such offense. In construing and 
enforcing the provisions of this section, the act, 
omission, or failure of any officer, agent, or other 
person acting for or employed by any public utility 
acting within the scope of his employment and in- 
structions shall in every case be deemed to be the 
act, omission, or failure of such public utility. 
(Mar. 4, 1913, 37 Stat. 992, ch. 150, § 8, par. 85.) 


* * * 


Sec. 907. Prosecution and penalty for violation 
of rules. 


Prosecution for violation of any rule, order, or 
regulation made, adopted, or approved by the Public 
Utilities Commission under authority of chapters 
4-10 of this title, or section 40-603, or sections 47- 
2301 to 47-2328, 47-2331 to 47-2450, or by the 
Joint Board under authority of section 40-603 or 
sections 47-2301 to 47-2328, 47-2331 to 47-2350, 
shall be on information in the Municipal Court for 
the District of Columbia, in the name of the District 
of Columbia, by the corporation counsel or any of 
his assistants. Any person, corporation, or public 
utility violating any such rule, order, or regulation 
shall, upon conviction, be fined not more than $200: 
Provided, That the provisions of sections 43-907, 
43-908 shall not be construed to apply to rules, 
orders, or regulations adopted or promulgated by 
the Commissioners of the District of Columbia 
which are not specifically required to be referred 
to the Joint Beard or subject to the approval of 
such board: Provided further, That with respect 
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to orders, rules, or regulations made or adopted 
by the Public Utilities Commission under authority 
of chapters 1-10 of this title, this section shall be 
construed to apply only to such orders, rules, or 
regulations as are subject to the penalties specifically 
provided in section 43-906. (Apr. 5, 1939, 53 Stat. 
569, ch. 40, § 1; April 1, 1942, 56 Stat. 190, ch. 207, 
§ 1.) 
* * * 
Title 47, "Taxation and Fiscal Affairs" 


Sec. 2331 
(a) * OK OK 
(b) * OK OK 
(c) OK OK 


(d) Owners of passenger vehicles for hire, 
whether operated from a private establishment or 
from public space, other than those licensed under 
paragraphs (b) and (c) of this section and under 
paragraph (i) of this section, shall pay a license tax 
of $25 per annum for each such vehicle used in the 
conduct of their business. Stands for such, vehicles 
upon public space, adjacent to hotels or otherwise, 
may be established in the manner provided in sec- 
tion 40-603. The Public Utilities Commission is 
hereby authorized to make and enforce all such 
reasonable and usual police regulations as it may 
deem necessary for the proper conduct, control, and 
regulation of all vehicles described in this and the 
preceding paragraphs and section 47-2333. Licenses 
issued under this paragraph shall date from April 1 
of each year, but may be issued on or after March 1 
of such year: Provided, however, That all'licenses 
issued for a period prior to April 1, 1940, shall ex- 
pire on March 31, 1940, and the license fee therefor 
shall be prorated accordingly 


al * * 


Sec. 2345. Promulgation of regulations authorized— 
Suspension or revocation of licenses— 
Bonding of licensees authorized to collect 
moneys— Exemptions. 


(a) The Commissioners are further authorized 
and empowered to make any regulations that may be 
necessary in furtherance of the purpose of this chap- 
ter and to suspend or revoke any license issued here- 
under when, in their judgment, such is deemed 
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desirable in the interest of public decency or the 
protection of lives, limbs, health, comfort, and quiet 
of the citizens of the District of Columbia, or for 
any other reason they may deem sufficient. 


(b) Notwithstanding any of the provisions of 
this chapter requiring an inspection as a pre- 
requisite to the issuance of a license, the Commis- 
sioners are authorized to provide by regulation that 
any such inspection shall be made either prior or 
subsequent to the issuance of a license, but any such 
license, whether issued prior or subsequent to a 
required inspection, may be suspended or revoked 
for failure of the licensee to comply with the laws 
or regulations applicable to the licensed business, 
trade, profession, or calling. 


fo\ * * * 
(Cc) 


* 


Sec. 2347. Penalties. 


Any person violating any of the provisions of 
this chapter, or additions thereto made from time 
to time by the commissioners of the District of Co- 
lumbia where no specific penalty is fixed, or the 
violation of any regulation made by the commissioners 
under the authority of this chapter, shall upon convic- 
tion be fined not more than $300 or imprisoned for 
not more than ninety days. Any person failing to file 
any information required by this chapter, or by any 
regulation of the commissioners of the District of 
Columbia made under the provisions hereof, or who 
in filing any such information makes any false or mis- 
leading statement, shall upon conviction be fined not 
more than $300 or imprisoned for not more than 
ninety days. (July 1, 1902, 32 Stat. 628, ch. 1352, 
§ 7, par. 48; July 1, 1932, 47 Stat. 563, ch. 366.) 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Irving Schlaifer 
1344 Kennedy Street, N. W. 
Washington, D. C., 20011 


Petitioner 


vs. Civil Action No. 2068-64 


James A. Washington, Chairman; 

Edgar H. Bernstein; and 

Gen. C. M. Duke 
Members of, and constituting 
the Public Utilities Commission 
of the District of Columbia, and 
their successors in office 


NN Ne ee a ee 


RELEVANT DOCKET ENTRIES 


PROCEEDINGS 


* * 


Complaint & 4 Exhibits (4) filed 


* bd * 


Answer of defendants to complaint filed 


* * * * * 
Motion of plaintiff for summary judgment, P&A, exhibits, 
ser/ackn MC 1-8-65 filed 
Motion of defendant to dismiss; c/m 1-18-65; P&A; 
opposition of petitioner's motion for summary judgment. 
MC 1-19-65 filed 
* cad x * * 

Jan 27 Opposition of plaintiff to motion to dismiss, ser/ackn 
1-27-65 filed 
* * a * * 


Findings and order denying petitioner's motion for summary 
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judgment granting motion by the Commission to dismiss 
appeal and Order dismissing appeal; affirming order 

No. 4864 issued by defendant (N) Walsh, J. 
Notice of appeal of plaintiff filed 


* * * 


[Filed Aug. 21, 1964] 
[COMPLAINT] 


Appeal From Public Utilities Commission 
Order No. 4864, Dated 4-14-64 As Amended 


Your petitioner, by and through his attorney, Robert M. Price, 
pursuant to Title 43, Section 705, District of Columbia Code, 1961 
Edition, as amended, respectfully petitions this Court as follows: 


1. That petitioner herein is duly licensed to own and operate 


a public vehicle for hire, commonly described as a taxi-cab, under 
the license provisions of Title 47, Section 2331(d and e) of the District 
of Columbia Code, as amended. 

2. That respondent, the Public Utilities Commission of the Dis- 
trict of Columbia, isa statutory agency and, pursuant to Title 43 of 
the District of Columbia Code as amended, has the power and authority 
to prescribe the rates and regulations applicable to transportation by 
taxi-cab within the District of Columbia. 

3. That the petitioner herein is accordingly subject to all regu- 
lations and orders of the Public Utilities Commission of the District 
of Columbia which affect taxi-cabs. 

4. That Section 8 of Public Law 88-252 (77 Stat. g35)2/ entitled 
An Act Making Appropriations to Provide for the Expenses and For the 
Government of the District of Columbia. It reads, in part, as follows: 


1/ Reenacted 1964 as 78 Stat. 588. 
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Appropriations in this Act shall not be used for or in 

connection with the preparation, issuance, publication, 

or enforcement of any regulation or order of the Public 

Utilities Commission . . . in connection with the licens- 

ing of any vehicle to be operated as a taxicab except for 

operation in accordance with such system of uniform 

zones and rates and regulations applicable thereto as 

Shall have been prescribed by the Public Utilities Com- 

mission. [Emphasis supplied] 

5. That pursuant to the authority vested in it as'set forth in 
paragraph 2 above, the Respondent held Hearings incident to and pro- 
ceeding the issuance of its Order Number 4864, dated 4-14-64, as 
amended. The said Order's section in question reads: "Section is 
The zone and subzone boundaries shall be as shown on Appendix A 
(zone map) and as described in Appendix B."" Appendices A and B 
affixed hereto and made a part hereof, and marked Exhibit 1. 

6. Petition filed a petition for reconsideration dated June 8, 
1964, which was denied by Respondent's Order No. 4872, dated June 22, 
1964. The Petition and Order are affixed hereto, and made a part 
hereof, marked Exhibits 2 and 3 respectfully. 

7. That the Respondents Order No. 4864, Section 1, is in con- 
flict with and repugnant to the express mandate of Congress, as set 
forth above, in that the zone system promulgated is not a system of 
uniform zones, but rather a complex of twenty six divisions - with 
each division being of a distinct irregular shape, dimension and area. 
Exhibit 4 attached hereto and made a part hereof, is a facsimile repro- 
duction of the zone system made into law by the Order in question. The 
map in the upper left corner is Appendix A of Respondent's Order. 
Adjacent to the map there is laid out, seriatim for purposes of exam- 
ination and study, each component subzone of the official map. 

8. That your Petition herein believes, and therefore avers, that 
said Order of the Public Utilities Commission is in violation of Public 


Law 88-2522/ and unlawful. 


2/ Now 78 Stat. 588. 
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WHEREFORE, the premises considered, your Petitioner prays 
that this Honorable Court examine and inquire into the lawfulness of 
the zone system promulgated by Respondent's Order 5464, dated 
4-14-64, as amended; and that 

1. Under 28 U.S.C. 2201, a Declaratory Judgment issue embody- 
ing the Court's findings of fact and law in this proceeding; and 

2. That an Order of this Court issue directing the Respondent, 
Public Utilities Commission, of the District of Columbia, to vacate or 
modify its Order No. 4864 1n conformity with Public Law 88-252, 
and this Court's interpretation of its statutory mandate. 

3. And for such other, or alternative, relief as may to the Court 


upon hearing appear mete and appropriate. 


/s/ Irving Schlaifer 


Irving Schlaifer 


/s/ Robert M. Price 


Robert M. Price 
Attorney for Petitioner 
1028 Connecticut Avenue 
Washington, D. C. 
296-7770 


DISTRICT OF COLUMBIA ) SS. 
I, Irving Schlaifer, do solomnly swear that I have read the fore- 


going document and state that the facts are true to the best of my belief. 


/s/ Irving Schlaifer 


Irving Schlaifer 


/s/_ Beverly Gable 
Beverly Gable, Notary Public 


My commission expires 5/31/68. 
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ZONE CHARGES 


Group Passenger 
Rate 
sr Passenger 


A ride confined to any 
A ride between any of 


_———— 


the zone charre is shown below: 


TO SUBZONE 

EP 3G 3H ; 
T 3] 3] 3 3 | 
r3i af 3] 31 3t 


a 
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Group riding 
At all t Columbia Stadium, at the Armory, and during such periods of 


{emissal of the Federal and District Government 
‘our hours after suc! Lock, P.M., whichever 40 earlier. 
7x00 and 9330 a.m. 
consent of the passenger or passengers occupying the taxicab. 
driver shall refuse to transport two or more passengers 


taxicab at amy one t. the group passenrer rates shall be charged each 
leviation of over five hall be on the basis of two separate 


shall not include by an older person. 
J, delivery service shal: nger or passengers unless the 
all be completed within & 


t floor, unless the 


reasonable tine, 
by the hour. 


person engaging 
of this 


street, avenue, OF road designated A 
nt of destination. Any trip terminatii 
5 terminating in the zone or subzone 
passenger rates OF the single passeng: 
forth on the other side of this card. 

Hand baggage, of similiar size, in exce 

for at the such piece. 

Brief cases and parcels of comparable size shall not be considered as hand baggage. 

articles shal] be charged for at the rate of $1.00 each. A trunk 4s herein described as & piece of baggage 
ontent in excess of 32° by 9% or 3 cubic feet, respectively. 


o a telephone call, $.25 in addition to all other authorised 
one call, $25 in addition to the charge for responding; 


reof up to a total of forty-five minutes after 
deviation of more than five blocks other than to take on 


[ne charge for oyed on an hourly basis shall be as follows: 
Yor the f thereof - $4.00; For each additional fifteen minutes or fraction thereof - $1.00 . 


EXHIBIT 1 
APPENDIX B TO ORDER NO. 4864 
ZONE AND SUBZONE BOUNDARIES | 


ZONE NO. 1. Beginning at the intersection of Constitution Ave- 


nue and 22nd Street; thence, north on 22nd Street to Florida Avenue; 


northeasterly on Florida Avenue to U Street; east on U Street to Florida 
Avenue; southeasterly on Florida Avenue to 2nd Street, N.E.; south on 
2nd Street to North Carolina Avenue; southwesterly on North Carolina 
Avenue to E Street; west on E Street, to 12th Street; south on 12th 
Street to Maine Avenue; northwesterly on Maine Avenue and East Basin 
Drive to 17th Street, N. W.; north on 17th Street to Constitution Avenue, 
west on Constitution Avenue to the place of beginning. 

SUBZONE 1-A. Beginning at the intersection of Constitution Ave- 
nue and 22nd Street, N.W.; thence, north on 22nd Street to H Street; 
east on H Street to 12th Street; south on 12th Street to Maine Avenue; 
northwesterly on Maine Avenue and East Basin Drive to 17th Street; 
north on 17th Street to Constitution Avenue; west on Constitution Avenue 
to the place of beginning. 

SUBZONE 1-B. Beginning at the intersection of H Street and 22nd 
Street, N. W.; thence, north on 22nd Street to Florida Avenue; north- 
easterly on Florida Avenue to U Street; east on U Street to 12th Street; 
south on 12th Street to H Street; west on H Street to the place of begin- 
ning. 

SUBZONE 1-C. Beginning at the intersection of H Street and 12th 
Street, N. W.; thence, north on 12th Street to U Street; east on U Street 
to Florida Avenue; southeasterly on Florida Avenue to 2nd Street, N.E.; 
south on 2nd Street to H Street; west on H Street to the place of beginning. 

SUBZONE 1-D. Beginning at the intersection of 12th Street and E 
Street, S. W.; thence, north on 12th Street to H Street, N.W.; east on 
H Street to 2nd Street, N.E.; south on 2nd Street to North Carolina Ave- 
nue; southwesterly on North Carolina Avenue to E Street; west on E Street 


to the place of beginning. 
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SUBZONE 2-A. Beginning at the intersection of Davis Street and 
Wisconsin Avenue; thence, east on Davis Street to Observatory Circle; 
easterly on Observatory Circle to 34th Street; north on 34th Street to 
Klingle Road; easterly on Klingle Road to the line of Connecticut Ave- 
nue; southeasterly on Connecticut Avenue to Florida Avenue; south- 
westerly on Florida Avenue to 22nd Street, N.W.; south on 22nd Street 
to Constitution Avenue; west on Constitution Avenue to 23rd Street; 
south on 23rd Street to Lincoln Memorial; around said Lincoln Memori- 
al and across Arlington Memorial Bridge and Memorial Avenue to the 
high water mark on the southwestern edge of the Boundary Channel; 
northwesterly along the south edge of the Boundary Channel and Potomac 
River to Francis Scott Key Bridge; northerly across the river and the 
C. &Q. Canal to and on 37th Street to P Street; northerly along a line 
extended from that point to 37th Street and Reservoir Road and north 
on 37th Street to Wisconsin Avenue; north on Wisconsin Avenue to place 
of beginning. 

SUBZONE 2-B. Beginning at the intersection of Connecticut Ave- 
nut and Florida Avenue; northwesterly on Connecticut Avenue to the 
line of Klingle Road; easterly on Klingle Road to Piney Branch Parkway; 
easterly on Piney Branch Parkway to a point due west of Randolph Street; 
east from that point to and on Randolph Street to Rock Creek Church 
Road and the entrance to the United States Soldiers Home Grounds; 
southeasterly through said grounds on a curved line, passing to the 
south of the Soldiers Home Hospital buildings, to Michigan Avenue 
at Harewood Road; southwesterly on Michigan Avenue to 1st Street; south 
on lst Street to Florida Avenue; northwesterly on Florida Avenue to U 
Street; west on U Street to Florida Avenue; southwesterly on Florida 
Avenue to place of beginning. 

SUBZONE 2-C. Beginning at the intersection of Florida Avenue 
and ist Street, N. W.; thence, north on lst Street to Michigan Avenue; 
northeasterly on Michigan Avenue to Monroe Street; east orn Monroe 
Street to 7th Street; south on 7th Street to Jackson Street; east on Jack- 


son Street to 12th Street; south on 12th Street to the line of Bryant Street; 
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southeasterly on the line of Bryant Street and 13th Street to the line of 
W Street; easterly on the line of W Street to Montana Avenue just north 
of the railroad underpass; southeasterly on Montana Avenue to Bladens- 
burg Road; southerly on Bladensburg Road to Mt. Olivet Road; south- 
easterly on a line with Mt. Olivet Road to 19th Street; south on 19th 
Street to Benning Road; westerly on Benning Road to H Street at 15th 
Street; west on H Street to 2nd Street, N.E.; north on 2nd Street, N.E. 
to Florida Avenue; northwesterly on Florida Avenue to place of begin- 
ning. 

SUBZONE 2-D. Beginning at the intersection of H Street and 2nd 
Street, N.E.; thence, east on H Street to Benning Road at 15th Street; 
easterly on Benning Road to 19th Street; south on 19th Street to the 
western bank of the Anacostia River; southwesterly along the bank of 
the river to 2nd Street, S.E. extended; north on 2nd Street extended to 
New Jersey Avenue at N Street, S.E.; northwesterly on New Jersey 


Avenue to E Street, S. E. at North Carolina Avenue; northeasterly on 


North Carolina Avenue to 2nd Street; north on 2nd Street to place of be- 


ginning. 

SUBZONE 2-E. Beginning at the point of the high water mark on 
the southwestern edge of Boundary Channel at Memorial Avenue; north- 
easterly on Memorial Avenue and Memorial Bridge to Lincoln Memorial; 
around said Lincoln Memorial to 23rd Street; north on 23rd Street to 
Constitution Avenue; east on Constitution Avenue to 17th Street; south on 
17th Street to East Basin Drive; southeasterly on East Basin Drive to 
Maine Avenue at 14th Street; southeasterly on Maine Avenue to 12th 
Street; north on 12th Street to E Street, S.W.; east on E Street to New 
Jersey Avenue; southeast on New Jersey Avenue to and Street; south 
on 2nd Street to the western bank of the Anacostia River; southwesterly 
along said bank of the river to Greenleaf Point; northerly along the 
eastern bank of the Washington Channel to P Street at Maine Avenue; 
northwesterly on Maine Avenue to M Street; southwesterly across the 
Washington Channel and East Potomac Parkway to and along the south- 


easterly side of clubhouse grounds; northwesterly to southeast corner 
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of tourist camp; southwesterly along the southeast edge of the tourist 
camp and continuing along a line extended to the northern bank of the 
Potomac River; northwesterly along said bank of the river to the Rail- 
road Bridge; southwesterly on said bridge over the Potomac River to 

the high water mark on the southern bank of the said River; northwest- 
erly along the high water mark of the Potomac River and Boundary Chan- 
nel to the place of beginning. 

SUBZONE 3-A. Beginning at a point on the southern bank of the 
Potomac River opposite Nebraska Avenue; thence, northeasterly to and 
along Nebraska Avenue to Chain Bridge Road at MacArthur Boulevard; 
northeasterly on Chain Bridge Road to Nebraska Avenue at Loughboro 
Road; northeasterly on Nebraska Avenue to Wisconsin Avenue; south- 
easterly on Wisconsin Avenue to Massachusetts Avenue; southeasterly 
on Massachusetts Avenue to Observatory Circle at 34th Place; south- 
westerly around Observatory Circle to Davis Street; west on Davis 
Street to Wisconsin Avenue; south on Wisconsin Avenue to 37th Street; 
south on 37th Street to Reservoir Road and along a line extended from 
that point to the intersection of 37th and P Streets, N.W.; southerly 
on 37th Street to Canal Road and along a line extended from that point 
in a southerly direction to the high water mark of the southern bank of 
the Potomac River at Francis Scott Key Bridge; westerly along the 
southern bank of the Potomac River to the point of beginning. 

SUBZONE 3-B. Beginning at the intersection of Wisconsin Ave- 


nue and Nebraska Avenue; thence, northeasterly on Nebraska Avenue 


to Military Road; easterly on Military Road to Rock Creek; southerly 
along Rock Creek to Klingle Road; westerly on Klingle Road to 34th 


Street; south on 34th Street to Massachusetts Avenue; northwesterly 


around Observatory Circle and on Massachusetts Avenue to Wisconsin 
Avenue; northerly on Wisconsin Avenue to the point of beginning. 
SUBZONE 3-C. Beginning at the point where Klingle Road 
crosses Rock Creek; thence, northerly along Rock Creek to Military 
Road; easterly or Military Road to 16th Street; north on 16th Street to 


Fort Stevens Drive; easterly on Fort Stevens Drive to and along Rock 
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Creek Ford Road to 14th Street at Peabody Street; east on Peabody 
Street to North Dakota Avenue; southeasterly along the line of North 
and South Dakota Avenues to Riggs Road; southwesterly along Riggs 
Road to the B. & O. Railroad right-of-way; southerly along said right- 
of-way to Michigan Avenue; southwesterly on Michigan Avenue to Hare- 
wood Road; northwesterly from this point through the United States 
Soldiers Home Grounds on a curved line, passing to the south of the 
Soldiers Home Hospital buildings, to the entrance at Randolph Street 
and Rock Creek Church Road; west on Randolph Street and along a line 
extended in the same direction to Piney Branch Parkway; westerly on 
Piney Branch Parkway to Klingle Road; westerly on Klingle Road to 
point of beginning. 
SUBZONE 3-D. Beginning at the intersection of Michigan Avenue 
and Monroe Street; thence, northeasterly on Michigan Avenue to the 
B. & O. Railroad right-of-way; northerly along said right-of-way to 
Riggs Road; northereasterly along Riggs Road to the line of South 
Dakota Avenue; southeasterly along South Dakota Avenue and on a line 
extended to the eastern bank of the Anacostia River; southerly along 
said bank of the Anacostia River to a point due east of M Street, N.E. 
extended; west across the Anacostia River, Burnham Barrier, King- 
man Lake and Anacostia Park to and along M Street to 19th Street; 
north on 19th Street to the line of Mt. Olivet Road; northwesterly ona 
line of Mt. Olivet Road extended to Bladensburg Road; northerly on 
Bladensburg Road to Montana Avenue; northwesterly on Montana Avenue 
to a point just north of the railroad underpass in line with W Street ex- 
tended; westerly along the line of W Street to 13th Street; northwesterly 
along 13th Street and Bryant Street to 12th Street; north on 12th Street 


to Jackson Street; west on Jackson Street to 7th Street; north on 7th 


Street to Monroe Street; west on Monroe Street to the point of beginning. 
SUBZONE 3-E. Beginning at the intersection of 19th Street and 

Independence Avenue, S.E.; thence, north on 19th Street to M Street; 

east on M Street and on the Line of M Street extended across Anacostia 


Park, Kingman Lake, Burnham Barrier and Anacostia River to the 
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eastern bank of said river; northeasterly along said bank to a point 
opposite the line of South Dakota Avenue extended; southeasterly ona 
line with South Dakota Avenue extended, across Anacostia Park to 42nd 
Street at Pine Street; south on the line of 42nd Street across Kenilworth 
Avenue and through the railroad underpass to Minnesota Avenue; south- 
westerly along Minnesota Avenue to Hunt Place; east on Hunt Place to 
42nd Street; south on 42nd Street to Benning Road; thence, across 
Benning Road and on a line with 42nd Street extended, to Texas Avenue 
and C Street, S. E.; southerly on Texas Avenue to Ridge Road; north- 
westerly on Ridge Road to Ely Place; west on Ely Place to the Anacostia 
Park, and extending across said Park and the Anacostia River to In- 
dependence Avenue, S. E.; west on Independence Avenue along the 
south side of the National Guard Armory to the point of beginning. 

SUBZONE 3-F. Beginning on the western bank of Anacostia River 
at a point between 15th and 16th Streets, S.E., extended; thence, north- 
easterly along the bank of said river to a point in line with 19th Street 
extended; north on 19th Street to Independence Avenue, east on Inde- 
pendence Avenue along the south side of the National Guard Armory and 
across Anacostia Park and the Anacostia River to Ely Place; east on 
Ely Place to Ridge Road; southeasterly on Ridge Road to Texas Avenue; 
southerly over an un-named road across Fort Dupont Park to Massachu- 
setts Avenue at the line of Carpenter Street; southerly on the line of 
Carpenter and 38th Streets to Alabama Avenue; southwesterly on Ala- 
bama Avenue to Naylor Road; westerly on Naylor Road and its extension 
in a straight line across Anacostia Park and Anacostia River to the point 
of beginning. 

SUBZONE 3-G. Beginning at Greenleaf Point at the confluence of 
the Washington Channel and the Anacostia River; thence, northeasterly 
along the western bank of the Anacostia River to a point on said bank 
between 15th and 16th Streets, S.E., extended; southeasterly across 


Anacostia River and Anacostia Park along a straight line extended from 


and along Naylor Road to and on Naylor Road to Alabama Avenue; south- 


westerly on Alabama Avenue to and along the southern boundary of the 
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grounds of St. Elizabeth's Hospital and along the southwestern boundary 
of said grounds to South Capital Street; south on South Capitol Street to 
the southern boundary of the Naval Air Station; westerly along said 
boundary to the eastern bank of the Potomac River; thence, north across 
the Potomac and Anacostia Rivers to point of beginning. 

SUBZONE 3-H. The area embraced within this subzone consists 
of all of that portion of East Potomac Park situated and lying south- 
easterly of, and exclusive of, that portion of East Potomac Park in- 
cluded in the previously described subzone 2-E. 

SUBZONE 4-A. Beginning at the point on the southern bank of 
the Potomac River where the northwestern boundary line of the District 
of Columbia intersects the northern boundary of Virginia; thence, north- 
easterly along the said northwestern boundary line of the District of 
Columbia to Wisconsin Avenue and Western Avenue; southerly on Wis- 
consin Avenue to Nebraska Avenue; southwesterly on Nebraska Avenue, 
Chain Bridge Road and Nebraska Avenue and along a line continuing in 
the same direction across the C. & QO. Canal and the Potomac River to 
the southern bank of the Potomac River; northwesterly along said south- 
ern bank to place of beginning. 

SUBZONE 4-B. Beginning at the point on the northwestern boundary 
line between the District of Columbia and Maryland at Wisconsin Avenue 
and Western Avenue; thence, northeasterly along said boundary line to 
the point where Rock Creek crosses said boundary line; southerly along 
Rock Creek to Military Road; westerly on Military Road to Nebraska 
Avenue; southwesterly on Nebraska Avenue to Wisconsin Avenue; north- 
westerly on Wisconsin Avenue to place of beginning. — 

SUBZONE 4-C. Beginning at the point on the northwestern bound- 
ary line between the District of Columbia and Maryland where said line 
is crossed by Rock Creek; thence, northeasterly along said line to the 
northeastern boundary line of the District of Columbia; southeasterly 
along said boundary line to Riggs Road; southwesterly along Riggs Road 
to South Dakota Avenue; thence, northwesterly along the line of South 


Dakota Avenue to Peabody Street at North Dakota Avenue; west on 
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Peabody Street to 14th Street at Rock Creek Ford Road; westerly on 
Rock Creek Ford Road and Fort Stevens Drive to 16th Street; south on 
16th Street to Military Road; westerly on Military Road to Rock Creek; 


northerly along Rock Creek to the place of beginning. 


SUBZONE 4-D. Beginning at the intersection of South Dakota 
Avenue and Riggs Road; northeasterly along Riggs Road to the north- 
eastern boundary line between the District of Columbia and Maryland, 
southeasterly along said boundary line to the eastern bank of the Ana- 
costia River; southwesterly along said bank of the Anacostia River to 
a point in line with South Dakota Avenue extended; northwesterly along 
the line of and on South Dakota Avenue to place of beginning. 

SUBZONE 4-E. Beginning ata point on the eastern bank of the 
Anacostia River opposite the line of South Dakota Avenue extended; 
thence, northeasterly along the east bank of the Anacostia River to the 
northeastern boundary line between the District of Columbia and Mary- 
land; southeasterly along said boundary line to the southeastern boundary 
line of the District of Columbia, southwesterly along said southeastern 
boundary line to Ridge Road; northwesterly along Ridge Road to Texas 
Avenue; northeasterly along Texas Avenue to C Street, S. E.; thence, 
on a line to East Capitol Street at 42nd Street extended; north on 42nd 
Street to Hunt Place; west on Hunt Place to Minnesota Avenue, north- 
easterly along Minnesota Avenue to the railroad underpass at Deane 
Avenue; thence, through the underpass and across Kenilworth Avenue 
to 42nd Street; north on the Izne of 42nd Street to Pine Street; thence, 
northwesterly across Anacostia Park on a line with South Dakota Avenue 
extended to the point of beginning. 

SUBZONE 4-F. Beginning at the intersection of Alabama Avenue 
and Naylor Road; thence, northeasterly on Alabama Avenue to 38th Street; 
northerly on 38th and Carpenter Streets to Massachusetts Avenue, north- 
erly over an un-named road across Fort Dupont Park to Ridge Road at 
Texas Avenue; southeasterly along Ridge Road to the southeastern bound- 


ary line between the District of Columbia and Maryland; southwesterly 
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along said boundary line to Naylor Road; northwesterly on Naylor Road 
to place of beginning. ; 

SUBZONE 4-G. Beginning at the point on the southwestern bound- 
ary line of St. Elizabeth's Hospital grounds at 8th Street; thence, south- 
easterly along said boundary line to Alabama Avenue; northeasterly on 
Alabama Avenue to Naylor Road; southeasterly on Naylor Road to the 
southeastern boundary line between the District of Columbia and Mary- 
land; southwesterly along said boundary line to Wheeler Road; north- 
westerly on Wheeler Road to Alabama Avenue; southwesterly on Ala- 
bama Avenue to 8th Street; north on 8th Street to the place of beginning. 

SUBZONE 4-H. Beginning on the eastern bank of the Potomac 
River at the northern boundary line of Bolling Field, thence, along said 
boundary to South Capitol Street; north on South Capitol Street to the 
southwestern boundary line of St. Elizabeth's Hospital grounds; south- 
easterly along said hospital grounds to 8th Street; south on 8th Street 
to Alabama Avenue; northeasterly on Alabama Avenue to Wheeler Road; 
southeasterly on Wheeler Road to Valley Avenue; southwesterly on Val- 
ley Avenue to Atlantic Street; west on Atlantic Street to Overlook Avenue; 
southwesterly on Overlook Avenue to the southern boundary of Bolling 
Field; thence, along said boundary to the Potomac River; thence, north 
along the eastern bank of said river to point of beginning. 

SUBZONE 5-A. Beginning at a point on the eastern bank of the 
Potomac River at the southern boundary of Bolling Field; thence, east- 
erly along said boundary to Overlook Avenue; northeasterly on Overlook 
Avenue to Atlantic Street; east on Atlantic Street to Valley Avenue; north- 
easterly along Valley Avenue to Wheeler Road; southeasterly along Wheeler 
Road to the southeastern boundary line between the District of Columbia 
and Maryland; southwesterly along said boundary line to the northern 


side of Oxon Creek; westerly along the northern side of said creek to 


the Potomac River at Shepherds Landing; northerly along the eastern 


bank of the Potomac River to point of beginning. 


EXHIBIT 4 


Monday, June 8, 1964 


D. C. Public Utilities Commission 
Cafritz Building 

1625 Eye St., N.W. 

Washington 6, D. C. 


Gentlemen: 


In Re: P.U.C. No. 3656, Formal Case No. 488, Order 
No. 4867, May 12, 1964. 

This is a petition for reconsideration of Order No. 4864 and 
Order No. 4867. 

I have before me Commissioner Bernstein's dissent dated May 
22, 1964, an addendum to Order No. 4864. I agree with most of what 
it says. 

Commissioner Bernstein, in his dissent on page 1, paragraph 4, 
states in part, the following: 


The Congress of the United States in its annual mandate 

to the Commission says, among other things, speaking of 

the licensing of taxicabs, '--except for operation in accord- 

ance with such system of uniform zones--."" One might say 

under the present zone structure that the four subzones of 

Zone 1 are nearly uniform. But the hodgepodge of dissimi- 

larity amongst all other zones and subzones is amazing in 

view of this language. 

The majority of the P.U.C. has not obeyed this annual mandate 
of Congress calling for ''a system of uniform zones." The majority 
of the P. U.C. has deliberately ignored the word "uniform" and has 
instead perpetuated upon the cab passenger and the cab driver, '"'a 
system of zones." 

This P.U.C. "system of zones" is arbitrary, discriminatory and 


unreasonable. It is made up in a hit or miss fashion of rigidly fixed 


zone boundary lines, creating zone areas of unequal size. The newly 


authorized taxicab zone map is made up of 26 zone areas of unequal 
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size. The newly authorized rates to be used with this type of zone map, 
once more creates the ridiculous situation wherein a 6 block ride can 
now cost 40¢, 60¢, 90¢ or $1.20, and wherein to the other extreme, a 
ride of approximately 2 miles can cost 40¢, or, a ride of approximately 
5 miles can cost 60¢. This creates a situation wherein the cab driver 
can make an exhorbitant profit on one trip, only to have it wiped out by 
the next trip. It is an insult to the intelligence of both the cab driver 


and the cab passenger. 


At the Hearings, all agreed upon the need to meet the mandate of 


Congress calling for "a system of uniform zones." 

There was but only one proposal offered at this Hearing that 
clearly met this mandate of Congress, and, that was the Uniform Cir- 
cular Zone System. The U.C.Z.S. creates zone areas of equal size 
because it is based upon mathematical fact. It makes it possible for 
most 6 mile trips to be 6 zones, most 5 mile trips to be 5 zones, most 
4 mile trips to be 4 zones, etc. It is the only proposal that makes it 
possible to have "a system of uniform zones." It is the only proposal 
that makes it possible to have zone areas of equal size. It is the only 
proposal that makes it possible for the individual cab passenger to have 
a tailored made zone map for their own particular taxi requirements. 

Sincerely yours, | 
/s/ Irving Schlaifer 


Irving Schlaifer, Independent Cab- 
Owner Driver 

1344 Kennedy St., N.W. 
Washington, D. C., 20011 


EXHIBIT 3 
PUBLIC UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA 
ORDER NO. 4872 


June 22, 1964 


IN THE MATTER OF P. U. C. No. 3656 


) 
) 
Rates for Taxicabs Operated ) Formal Case No. 488 
Within the District of Columbia ) 


ORDER DENYING PETITION OF 
IRVING SCHLAIFER FOR RECONSIDERATION 


Under date of June 8, 1964, Irving Schlaifer, an independent cab 
owner and driver, filed a petition for reconsideration of Commission 
Order No. 4864 and its amending Order No. 4867. 

In Order No. 4864 the Commission discussed Mr. Schlaifer's 
proposal of a uniform circular zone system (Order No. 4867 did not 
pertain to his proposal). The Commission noted that it had previously 
considered this proposal and in a memorandum dated January 16, 1959, 
conciuded that, among other things, the proposed system violated the 
intent and spirit of the often repeated Congressional mandate prohibit- 
ing the installation of meters in taxicabs and that it would be too com- 
plex and too cumbersome in operation to serve as a satisfactory replace- 
ment for the present system of zones. The Commission reaffirmed its 
previous opinion and rejected the proposal. 

On April 24, 1964, Mr. Schlaifer filed exceptions to the Commis- 
sion's Order No. 4864, in which, in addition to other matters, he ex- 
cepted to the Commission's failure to adopt his proposed system. In 
rejecting the exception the Commission noted its previous consideration 
of the proposal and found that nothing was offered to warrant the Com- 


mission amending its order. 
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The petition for reconsideration is merely repetitious of previous 


submissions by Mr. Schlaifer and the Commission again finds nothing 


to warrant its adopting the proposal. 
The Commission denies the petition. 
By the Commission: 
/s/ Joseph S. Greco 


Joseph §. Greco 
Executive Secretary 


I 
le 


BEST COF 


from the orig 


[Filed September 10, 1964] 


ANSWER OF RESPONDENT PUBLIC SERVICE 
COMMISSION (FORMERLY PUBLIC UTILITIES 
COMMISSION) TO PETITION OF APPEAL 


First Defense 
The petition of appeal fails to state a claim against respondent 
upon which relief can be granted. : 
Second Defense 

1. Respondent admits the allegations contained in paragraphs 
1, 2, 3, 4, 5, and 6 of the petition of appeal. 

2. Answering the allegations contained in paragraph 7 of the 
petition of appeal, respondent admits that it promulgated Order No. 
4864 and established the zones and subzones as described in appendix 
B and depicted in appendix A (Appendix A and B both being attached to 
the petition of appeal as exhibit 1). Respondent further admits that 
the zones and subzones there established are not identical in shape, 
dimension or area. Answering further, respondent states that peti- 
tioner's allegation that the said Order No. 4864 is in conflict with, 
and repugnant to, the express mandate of Congress is' a conclusion 
of the pleader which respondent is not required to answer, but if 
answer be required, respondent denies the allegation. 

3. The allegation contained in paragraph 8, that Order No. 
4864 of the Public Service Commission is in violation of Public Law 
88-252 and unlawful, is a repetition of the conclusion contained in 
paragraph 7 which respondent is not required to answer. However, 
if answer be required, respondent denies the allegation. 

Further answering the petition of appeal, respondent denies all 


allegations not specifically admitted or otherwise answered. 


/s/ Andrew G. Conlyn /s/ Chester H. Gray 
Andrew G. Conlyn Chester H. Gray 
Assistant Corporation Counsel Corporation Counsel, D. C. 


Attorneys for Respondents 
Public Service Commission 
1625 Eye Street, N.W. 
Washington, D. C., 20006 


/s/ George F. Donnella 
George F. Donnella: 
Assistant Corporation Counsel 


[ CERTIFICATE OF SERVICE] 


Y AVAILABLE 


inal bound volume 


[Filed January 8, 1965] 


Motion For Summary Judgment Under Rule 56 (b) 
Federal Rules of Civil Procedure 


Now comes the petitioner Irving Schlaifer, by and through his 
counsel, and respectfully moves this Honorable Court for a Summary 
Judgment against the respondent Commission (now by legislative change 
of name the "Public Service Commission of the District of Columbia") 
declaring appendix B of its Order No. 4864 to be void or invalid for 
repugnance to Section 8 of Public Law 88-252 (77 Stat. 835) which 
section 8 reads: 


"Appropriations in this Act shall not be used for or 
in connection with the preparation, issuance, publication, 
or enforcement of any regulation or order of the Public 
Utilities Commission requiring the installation of meters 
in taxicabs, or for or in connection with the licensing of 
any vehicle to be operated as a taxicab except for operation 
in accordance with such system of uniform zones and rates 
and regulations applicable thereto as shall have been pre- 
scribed by the Public Utilities Commission." 


For reasons, petitioner states that he is entitled to said Summary 
Judgment as a matter of law, there being no genuine issue as to any 
material fact and there being no reason for delay in entry of such judg- 
ment. 

Further, petitioner represents that the entry of such judgment 


would be determinative of this entire cause of action, it appearing that 


the respondent Commission would, in such event, sua sponte rescind 


"Appendix B" and forebear from having any other portion of its Order 
4864 provide non-uniform fare zones for taxicabs engaged in intra- 
District of Columbia operation. 

Respectfully submitted, 

IRVING SCHLAIFER 


/s/ Robert M. Price 

ROBERT M. PRICE, Attorney 
1028 Connecticut Avenue, N. W. 
Washington, D. C. 

296-7770 
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SERVICE 
Thereby acknowledge personal service of a copy of the foregoing 


motion, with Points and Authorities annexed, this 8th day of January, 


1965. 
/s/ 


Attorney for: Respondent 


Points and Authorities In Support of 
Motion for Summary Judgment Under Rule: 56 (b) 


Federal Rules of Civil Procedure: 
I. Rule 12 (c) 
Rule 56 (b), and 
Rule 57 (a) 
(a) The petition herein with exhibits 1 through 4 thereto 
annexed. 
(b) The answer of the respondent Commission filed herein. 
. Section 8 -- Public Law 88-252 (77 Stat. 835) 
. Public Service Commission Order No. 4882 dated Decem- 
ber 9, 1964 with "attached manifest."' (certified copy 
her ewith) | 
Respectfully submitted, 
IRVING SCHLAIFER 
/s/ Robert M. Price 
ROBERT M. PRICE, Attorney 
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PUBLIC SERVICE COMMISSION OF THE DISTRICT OF COLUMBIA 
Order No. 4882 
December 9, 1964 
IN THE MATTER OF 


Regulations governing the operation 

of passenger vehicles for hire having 

a seating capacity of less than eight 
passengers (Taxicab Regulations - 1963) 


) TR1-5 
) 


The Commission is of the opinion that a standard operating 
manifest should be adopted for use by all taxicab drivers, therefore 
IT IS ORDERED: 

Section 1. That, effective as of 12:01 o‘clock a.m., Sunday, 
January 16, 1965, the manifest attached hereto and adopted herewith 
shall be used and filled out by every taxicab driver licensed in the 
District of Columbia, as provided by Section 7,10 of the "Taxicab 
Regulations for the District of Columbia - 1963," and as provided in 
Section 4 below. 

Section 2. That the manifest adopted by the Commission shall 
be reproduced and shall be either sold or furnished free of charge to 
all taxicab drivers licensed in the District of Columbia. 

Section 3. That the context and design of the manifest shall not 
be changed, except that any company or association may place their 
advertising on the lower portion of the reverse side of the manifest. 

Section 4. That the entries listed as optional on the face of the 
manifest need not be kept unless the operator of the taxicab desires 
to keep this data for his own personal record. 

Section 5. That the Commission additionally authorizes the pre- 
printing of both the emergency police and fire telephone numbers in the 
space provided on the face of the manifest; that all other data required 
to be filled in on the manifest must be indicated thereon; and that the 
suffix "a.m." or "p.m." must follow the time specified in all instances. 


A TRUE COPY By the Commission: 
/s/ Jessie W. Barron Joseph S. Greco 

Chief Clerk Executive Secretary 
Attachment 


= ie cae = 
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(NAME OF ASSOCIATION, COMPANY OR INDEPENDENT OWNER 
DRIVERS DAILY CARD OPTIONAL ENTRIES 


EXPENDITURES TODA OTA 


DATE MAKE OF VEHICLE YR, 
GAS GAL. PER GAL. 
() 


NAME OF OPERATOR 


Lk REPA TR 
T.D. OR LICENSE corapio. = mower =| one pepams i 
CU NOW-RADIO|CURENTER | peyy on OTHER PAYMENTS ———_| 
ty 


MILES TIME -AM-PM MISC COSTS 5 
AT FINISH ON 


TOTAL ON DUTY TOTAL ON DUTY______t. OTAL COSTS 


- POLICE 
wa! 


OSTS 
NET TOTAL 


PASSENGERS TOTAL 
NO. OF F HAULED MILES 
CALL TRIPS : TODAY 


IMs] METER 
TR IAP ; oR | READING 
NO ART 


: 
@ 


@ Drivers will mark hourly trips with letter "H". 


> ALL | NO. 
TRIP oR OF 
NO.Ip 10K PASS 
Ip 


1 Ree 
a 


METER 
READING pc TIPS 
' AT FINISH | ZONES 


[Filed Janury 18, 1965] 


MOTION TO DISMISS APPEAL 
The respondent Public Service Commission of the District 
of Columbia, through its attorneys, moves the Court to dismiss the 
appeal filed in the above captioned case on the grounds that the 
petition fails to state a claim upon which relief can be granted. 


/s/ Chester H. Gray 
Chester H. Gray 
Corporation Counsel, D. C. 


/s/ George F. Donnella 
George F. Donnella 
Assistant Corporation Counsel 


/s/ Andrew G. Conlyn 

Andrew G. Conlyn ' 

Assistant Corporation Counsel 
Attorneys for Respondents 
210 Cafritz Building 
Washington, D.C. 20006 


[CERTIFICATE OF SERVICE] 


[Filed January 18, 1965] 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF MOTION TO DISMISS 
AND 
IN OPPOSITION TO PETITIONER'S MOTION FOR 
SUMMARY JUDGEMENT 


Preliminary Statement 


The petition filed in the subject case purports to be a statutory 
appeal from Order No. 4864 of the Public Service Commission of the 
District of Columbia (Certified Record 3) fixing rates for taxicabs 
operated within the District of Columbia. The Commission is charged 
by statute with the duty of fixing reasonable rates and rates so fixed 
are deemed to be prima facie reasonable until finally found otherwise 


in an action brought for that purpose (Sec. 43-703, D. C. Code, 1961). 
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That portion of the record stipulated to by the parties, including 


the Commission's Order No. 4864, constitute the complete record be- 


fore the Court. (Certified Record) 

The Court's powers as well as its duties and limitations are 
governed by statute (Act of March 4, 1913, 37 Stat. 989, ch. 150, 
Sec. 8, Par. 64-69 (a) inclusive) (Sec. 43-705 to 43-710, D. C. Code, 
1961). The statute provides that appeals to the District Court shall 
be heard upon the record before the Commission; that in the determin- 
ation of any appeal from the order of the Commission, the review by 
the Court shall be limited to questions of law; that the findings of fact 
by the Commission shall be conclusive unless it shall appear that such 
findings are unreasonable, arbitrary or capricious; and that upon the 
conclusion of its hearing, the court shall either dismiss the appeal and 
affirm the order of the Commission or sustain the appeal and vacate 


the Commission's order. 


THE APPEAL SHOULD BE DISMISSED 
The procedure governing appeals from orders of the respondent 
Public Service Commission of the District of Columbia are found in 
Sections 43-705, et seq., of the District of Columbia Code, 1961 edi- 
tion. 
Section 43-705 reads in part: 


"x**Any such appeal shall be heard upon the record 
before the Commission, and no new or additional evi- 
dence shall be received by said court. RN 


Section 43-706 reads: 


"In the determination of any appeal from an order 
or decision of the Commission the review by the Court 
shall be limited to questions of law, including constitu- 
tional questions; and the findings of fact by the Com- 
mission shall be conclusive unless it shall appear that 
such findings of the Commission are unreasonable, 
arbitrary or capricious." 


On Page 2 of the Commission's Order No. 4864 (Certified Record) 
under "Findings and Conclusions Pertaining To Taxicab Rates To Be 
Established In The District Of Columbia," the Commission states: 
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"The Commission notes that, as stated in its 
Order No. 2282, dated May 15, 1942, that the zones 
and subzones adopted therein, which are substantially 
the same as are presently in use with some changes, 
were adopted after careful planning. They were laid 
out by establishing Zone 1, as the area of the greatest 
concentration of trips, with the other zone boundaries 
as nearly equal distance from the center of Zone 1 as 
practicable. The subzones were established so that 
trips between points in any of the subzones and points in 
Zone 1 were approximately equal. The Commission 


feels that this system meets, as nearly as is practi- 
cable, the Congressional mandate of uniform zones." 


(Emphasis supplied) 

In Federal Power Commission v. Hope Natural Gas Company, 
320 U.S. 591, the Court stated that the Commission was not bound to 
use any single formula or combination of formulae in determining rates. 
When the Commission's order is challenged in the Courts, the question 
is whether the order viewed in its entirety meets the’ requirements of 
the Act. Under the statutory standard of "just and reasonable" it is 
the result reached, not the method employed, which is controlling. 

It is not theory but the impact of the rate order which counts. If the 
total effect of the rate order can not be said to be unjust or unreason- 
able, judicial inquiry is at an end. The fact that the method employed 
to reach the result may contain imfirmaties is not then important. 

The Courts in the District of Columbia have ruled to the same 
effect in cases involving utilities under the applicable regulatory re- 
quirements in the District of Columbia. In Washington Gas Light 
Company v. Byrnes, 137 F 2d 547, affirmed 321 U.S. 489, the Court 
stated that a rate making body can not be confined to any particular 
standard or method in the field of its discretion. A little later in 
PEPCo v. PUC, 158 F 2d 521, Cert. d. 331 U.S. 816, the Court 
stated that although Paragraph 7 of the law directs the Commission 
to value the property of utilities, it does not direct the Commission 
to make a new valuation whenever rate schedules are changed nor does 


it condition rate making upon valuation. The result reached, not the 


method used, is controlling. Finally, in Washington Gas Light Company 


30 


vy. Baker, 188 F 2d11, Cert. d. 71 $ Ct. 571, the Court stated the 


Commission is not bound by any method or formula in the fixing of 


rates. The Commission can adopt any method of valuation and can even 
use a method of calculating rates not depending on the traditional rate 
base method, qualified only to the extent that the end result is not un- 
just or unreasonable. 

Nowhere in his petition of appeal does petitioner even allege that 
the rates contained in Commission's Order No. 4864 are unjust or un- 
reasonable. Petitioner's sole complaint is with respect to the method 
used in arriving at the ultimate rates. In view of the cases cited above 
and the unchallenged finding of the Commission that the system adopted 
meets as nearly as practicable, the Congressional mandate of uniform 
Zones, the appeal must be dismissed. 

PETITIONER'S MOTION FOR SUMMARY 
JUDGEMENT MUST BE DENIED 

The gist of the appeal is that the system of zones adopted by 
the Commission is not made up of zones and subzones identical in 
shape, dimension and area. 

The "Congressional Mandate" repeatedly referred to in the ap- 
peal is a proviso contained in every Appropriations Act for the District 
of Columbia beginning with the year, 1934. It provides: 


"Sec. 8. Appropriations in this Act shall not be 
used for or in connection with the preparation, issu- 
ance, publication, or enforcement of any regulation 
or order of the Public Utilities Commission requiring 
the installation of meters in taxicabs, or for or in 
connection with the licensing of any vehicle to be oper- 
ated as a taxicab except for operation in accordance 
with such system of uniform zones and rates and regula- 
tions applicable thereto as shall have been prescribed 
by the Public Utilities Commission." (Emphasis supplied) 


Petitioner has interpreted this to mean zones identical in shape 
and size. He completely ignores the requirement for uniform rate and 


uniform regulations contained in the same proviso. He also ignores 


the history of the proviso. 
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In its Order No. 956, dated November 6, 1931, 1/ the Commis- 


sion stated: 


"*#*The evidence presented indicates, and the 
Commission finds: 


1. That there are at present a number of 
different systems of zones in operation in this city. 


9" (Emphasis supplied) 

Because of the different systems of zones used by various taxi- 
cabs, Order No. 956 required the installation of meters in taxicabs. 

It was as a result of this requirement that Congress attached the pro- 
viso to the Appropriations Act which prohibits the Commission from 
requiring meters and requires it prescribe a system of uniform zones, 
rates and regulations. 

The Commission has consistently held that Congress intended it 
to prescribe a system of zones, rates and regulations applicable to, 
and to be used uniformly by all taxicabs throughout the city. Until 
this time, it has never even been suggested that Congress intended the 
Commission to prescribe a system of zones identical in size and shape. 
Indeed, such would be impossible because of the terrain and physical 
features of the city. 

Congress is well aware of the system of zones prescribed by the 
Commission and has had ample opportunity to express its dissatisfac- 
tion, by legislation or otherwise, during any one of a number of hear- 
ings on taxicab and other utility matters held during the twenty-two 


years the present system has been in existence. 


One such opportunity came in June and July of 1957, during the 


so called ''Teague" hearings (Hearings Before the Subcommittee On 
Public Utilities, Insurance, and Banking Of The Committee On The 
District Of Columbia House Of Representatives, Eighty-Fifth Congress, 
First Session On Operation, Regulation, And Control Of The Taxicab 
Transportation System In The Dist rict Of Columbia, The Honorable 


1 All prior orders of the Commission were made'a part of this 
record by reference. (Tr. 640; Certified Record) 
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Olin E. Teague, Of Texas, Chairman.) 

In the Subcommittee Report to the Chairman of the House District 
Committee (Hon. John L. McMillan) on page 475 there appears the 
following: 

"B. Taximeter Installations 


"At one time previously, there was in the District of 
Columbia operation by taxicabs according to a taximeter 
tariff plan, but this plan was abandoned as a result of a 
rider which was attached to an appropriation bill for the 
District of Columbia Public Utilities Commission which 
expressly provided that no money should be used in con- 
nection with the installation, operation, or control of 
taximeters. As a result of this provision, it was neces- 
sary for the Public Utilities Commission to establish a 
zone rate tariff system for taxi operation in the District 
of Columbia. In accordance with the general financial 
‘condition of the community and the orientation of the 
street and traffic routes, the boundaries of the zones 
and the amounts of the zone rate system have been 
changed from time to time. Attached to this report in 
appendix facing page 17, is a copy of the present taxi- 
cab zone map. ***” (Emphasis supplied 


The taxicab zone map attached to the report, except for the sub- 
divisions of Zone 1, is identical to the map attached to Exhibit 1 and 
the one on Exhibit 4 of the appeal presently before the Court. 

Even if the mandate could be considered doubtful or ambiguous 
this Commission's consistent interpretation of it for over twenty-two 


years, together with the knowledge and approval of Congress, should 


not be disturbed except for cogent reasons. Louisville & N.R. Co. 
v. United States, 282 U.S. 740, 757, and cases cited therein. 


This is particularly true, since the pleadings and motions on 
file clearly indicate the petitioner is not aggrieved by the "end result" 
of rate Order No. 4864, but objects only to the methods used to obtain 
the result. 


In view of the foregoing, the motion of petitioner for summary 
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judgement should be denied, and the appeal should be dismissed in 
accord with statutory requirements cited above. 


/s/ Chester H. Gray 
Chester H. Gray 
Corporation Counsel, D. C. 


/s/ George F. Donnella 
George F. Donnella 
Assistant Corporation Counsel 


/s/ Andrew G. Conlyn 

Andrew G. Conlyn 

Assistant Corporation Counsel 
Attorneys for Respondents 
210 Cafritz Building 
Washington, D. C. 20006 


[Filed January 21, 1965] 


Petitioner's 
Statement of Material Facts Under 
Local Rule 9(h) 


The petitioner Irving Schlaifer respectfully submits that there 


is no genuine issue as to the truth, materiality and sufficiency of the 
following facts which are relied upon in support of his demand for 
Summary Judgment moved in this proceeding: 

1. The Respondent Commission is a statutory agency having 
authority and duty to prescribe reasonable rates and regulations for 
taxicab transportation within the District of Columbia. 

2. Section 8 of Public Law 88-252 (77 Stat 835) entitled "An 
Act for making appropriations to provide for the Expenses and for the 
Government of the District of Columbia" is currently in effect and 
reads as follows: : 


Appropriations in this Act shall not be used for or in 
connection with the preparation, issuance, publication, 
or enforcement of any regulation or order of the Public 
Utilities Commission requiring the installation of meters 
in taxicabs, or for or in connection with the licensing of 
any vehicle to be operated as a taxicab except for opera- 
tion in accordance with such system of uniform zones and 
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rates and regulations applicable thereto as shall have 

been prescribed by the Public Utilities Commission. 

3. Pursuant to its Order No. 4864 dated 4-14-'64 as amended, 
the Respondent Commission has, with that Order's Appendices '""A" 
and "B", ordained and established the Taxicab zones and subzones 
shown collectively and severally on petition's Exhibit 4 forming a 
part of his complaint filed herein. 

4, The Petitioner, Irving Schlaifer, is presently bound by the 
provisions of aforesaid Order No. 4864 of the Respondent Commission 
and is subject to criminal prosecution and penalties of law for non- 
compliance with the provisions of said Order. 

5. The Petitioner Irving Schlaifer is a duly-licensed D.C. taxi- 
cab owner and operator whose right to continue that means of liveli- 
hood in the District of Columbia is predicated and conditioned upon 
his faithful observance of and compliance with the provisions of the 
aforesaid Order No. 4864 of the Respondent Commission. 

6. Under the provisions of the Respondent Commission's Order 
No. 4864 the District of Columbia is divided into 26 Taxicab Zones of 
non-uniform area, non-uniform shape and non-uniform fare rates. 

7. Under penalty of criminal prosecution and $200 fine for each 
violation, as well as revocation of the privilege of earning a livelihood 
as a D.C. Taxicab Operator, the Petitioner is in one District of Colum- 


bia location compelled by the Respondent Commission's Order No. 4846 


to transport a passenger as far as 41 /2 miles for 60 cents, and is 


compelled in another District of Columbia location to charge his pas- 
senger as much as $1.20 for a ride as short as 1/2 of one mile. 

8. Order No. 4864 was enacted by two of the three Commissioners 
constituting the Public Utilities Commission; one Commissioner, Edgar 
H. Bernstein, expressly dissenting therefrom, as follows: 


"The Congress of the United States in its annual man- 
date to the Commission says, among other things, speaking 
of the licensing of taxicabs, '-except for operation in ac- 
cordance with such system of uniform zones--." One might 
Say under the present zone structure that the four subzones 
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of Zone 1 are nearly uniform. But the hodgepodge of 
dissimilarity amongst all other zones and pubeetes 
is amazing in view of this language." 
9. The Respondent Commission is by legislative enactment now 
"The Public Service Commission of the District 
of Columbia" 
and has under this style issued Orders 4882 and 4891 which require the 


petitioner Irving Schlaifer to have printed meter-reading manifests 


ready by 12:01 A.M. July 1, 1965 or run the risk of criminal prosecu- 


tion. 

10. The Respondent Commission does not deny that the petitioner 
Irving Schlaifer has standing to sue in this proceeding to determine the 
lawfulness or unlawfulness of Respondent's Order No. 4864 under the 
statutory limitations of Section 8 of Public Law 88-252, nor does the 
Respondent Commission challenge the jurisdiction of this Court to grant 
the relief prayed. 

Respectfully submitted, 
IRVING SCHLAIFER 
By /s/ Robert M. Price 


Robert M. Price, Attorney 
1028 Connecticut Avenue, N. W. 
Washington, D. C. 

296-7770 


SERVICE 
Service of a copy of the foregoing motion-supporting statement 
of material facts under Local Rule 9(h), this 19th day of January 1965 
by mail 


/s/ 


[ Filed January 27, 1965] 


POINTS AND AUTHORITIES IN OPPOSITION 
TO RESPONDENT'S MOTION TO DISMISS 


The Respondent's Motion to Dismiss should be denied. Combed 
out, the substance of the Respondent's fused "Memorandum of Points 
and Authorities" alleges only this in support thereof: 

1, ™* * * the Commission is not bound by any method or formula 
in the fixing of rates." (P. 4, lines 11, 12). 

The Court is without jurisdiction to set aside P.U.C. Order 
No. 4864 except it be shown to have an unjust and unreasonable effect. 
and 

2. Section 8 of Public Law 88-252 (77 Stat. 835) does not pro-_ 
scribe non-uniform D. C. Taxicab Zones and Rates; it proscribes only 
such regulations as do not apply uniformly to all companies and indivi- 
duals operating Taxicabs for Hire in the District of Columbia. 

The Respondent's position is contrary to the law in this jurisdic- 
tion. See Montgomery Charter Service Inc. v. The Washington Metro- 
politan Area Transit Commission, 235 F. 2d. 230, 232, 233: 


"The Commission's brief flatly states, nevertheless, 
that ’The language of Section 1(c) is ambiguous’ and seeks 
to demonstrate from the legislative history of the Act that 
Congress did not intend Section 1(c) to mean what it plain- 
ly, unambiguously and unequivocally says. The Commis- 
sion's statement that Section 1(c) is ambiguous is obviously 
inaccurate, as the plain terms of the section show. An in- 
accurate allegation of ambiguity does not justify the use of 
legislative history to vary the meaning of clear and un- 
ambiguous statutory language. We said in ELM CITY 
BROADCASTING CORP. v. UNITED STATES:4/ 


" 


. . It is elementary in the law of statutory 
construction that, absent ambiguity or an absurd 
or unreasonable result, the literal language of a 
statute controls and resort to legislative history 
is not only unnecessary but improper. United 


4 
4/ 98 y.s. App. D.C. 314, 319, 235 F.(2d) 811,816 (1956). 
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States v. Missouri Pac. R.Co., 129, 278 U.S. 
269, 49S. Ct. 133, 73 L. Ed. 322.* 


* In that case the Supreme Court said, 278 U.S. 
at page 278, 49 §. Ct. at page 136: 


't'. . . Where doubts exist and construc- 
tion is permissible, reports of the committees 
of Congress and statements by those in charge 
of the measure and other like extraneous matter 
may be taken into consideration to aid in the as- 
certainment of the true legislative intent. But 
where the language of an enactment is clear and 
construction according to its terms does not lead 
to absurd or impractical consequences, the words 
employed are to be taken as the final expression 
of the meaning intended. And in such cases legis- 
lative history may not be used to support a con- 
struction that adds to or takes from the signifi- 
cance of the words employed. (Cases cited.)" 


Respectfully submitted, 
IRVING SCHLAIFER 
By /s/ Robert M. Price 


ROBERT M. PRICE, Attorney 
1028 Connecticut Avenue, N.W. 
Washington, D. C. 

296-7770 


SERVICE 
I hereby acknowledge personal service of a copy of the foregoing 


Points and Authorities in Opposition to Respondent's Motion to Dismiss 
this day of January, 1965. 


/s/ 


[ Filed May 24, 1965] 
TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
February 16, 1965 

The above-entitled cause came on for hearing in Motions Court 
before HON. LEONARD P. WALSH, Judge, Tuesday, February 16, 
1965. 

* * * * * 

THE DEPUTY CLERK: The case of Schlaifer versus Washington, 
Civil Action Number 2068-64. 

MR. PRICE: I assume your Honor will hear the motion for sum- 
mary judgment first? 

Your Honor, I may very briefly state this is a case brought on 
appeal from the Public Utilities Commission. If I might at the outset 
point out to the Court what this deals with (approaching blackboard). 

We have ‘enlarged here taxicab zone, promulgated by the Public 
Utilities Commission and set out seriatim of the individual zones. 

Now the very simple single question before the Court, despite, 
we feel, respondent's attempts to becloud the issue, is the interpreta- 
tion of the single clause of the Act of Congress. Specifically, it is this 
clause, your Honor -- 

THE COURT: Uniformity? 

MR. PRICE: Yes, sir. This is a rider put into an appropriations 


bill passed by Congress, entitled "Act For Making Appropriations to 


provide for the expense and the Government of the District of Columbia." 
Insofar as it governs the Public Utilities Commission, it reads 
as follows: 

"Appropriations in this Act shall not be used for or in 
connection with the preparation, issuance, publication or 
enforcement of any regulation or order of the Public Utili- 
ties Commission requiring the installation of meters in 
taxicabs or for or in connection with the licensing of any 


vehicle to be operated as a taxicab except for operation 
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and in accordance with such system of uniform ‘zones and 

rates and regulations applicable thereto, as shall be pre- 

scribed by the Public Utilities Commission." 

Now it is our contention that this is not mere English rhetoric. 

It has been enacted time and time again. It is a deliberate phrase writ- 
ten by men well skilled in both the rules of grammar and the legal rules 
of statutory construction. 

I would point out the germane phrase is not "uniform zones, rates, 
and regulations" but "uniform zones and rates and regulations."' The 
word "uniform" clearly modifies "zones," possibly rates and regula- 
tions. But we feel clearly zones. 

Nor is it as many congressional acts a uniform system of rates, 
such as a uniform bill of lading or uniform commercial code. That is 
applicable to all cabs throughout the city. It is very specifically a 
system of uniform zones and rates and regulations. ‘We feel that Con- 

gress in its legislative experience and wisdom knows as most 
school children know that the adjective modifies the adjacent noun. 
Here it is very clear: "system of uniform zones and rates and regula- 
tions." 

Now petitioner is not being unrealistic. We never contended that 
zones must be identical. That phraseology is found only in respondent's 
pleadings. This is never what we have asked for and it would be un- 
realistic to assume we could have identical zones. Even Commissioner 
Bernstein, one of the three Public Utilities Commissioners, has said 
with the exception of the four sub-zones shown across the top, there 
is nothing uniform found in the rest of the remaining zones. We would 
have no argument with zones the size of those four subzones. They 
are nearly uniform. 

But certainly there could be nothing uniform between Zone 3-H 
and 4-A, Dor C, adjacent to it. It is possible that this structure, for 
a taxicab to drive three and a half miles for the rate of sixty cents 


here, and less than a third of a mile and must charge over three dol- 


lars (indicating), going across this way (indicating on blackboard). 
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While it is true in law as all of man's undertakings that practical 
construction involves tolerance, in each instance there are limits to 

what we may allow ourselves. Tolerance is in the everyday ad- 
ministrative practices, not to the extent of allowing an agency to con- 
structively repeal or amend an express statutory limitation, a limita- 
tion or statute which limits the powers of that very agency as this 
statute does. 

Now in their reply statement, the Public Utilities Commission has 
referred to legislative history and committee reports, and based upon 
that they state that the Commission has consistently held that Congress 
intended it to prescribe zones as they have. 

What the Public Utilities Commission has consistently held, 
even believes, is to a great extent immaterial, if that belief causes 
it to act in a manner expressly prescribed by the legislative act. 
There is no question as to the wording of this Act. Bits of legislative 
history are of no avail, the statutory prohibition is clear on its face. 

There has been a recent case on this from our own jurisdiction, 
your Honor: Montgomery Charter case. We feel that the wording in 
that case is controlling. This is our own Court of Appeals, 1963. 

If I may; I would like to read sections of that. 

In that case the government commission's brief also stated that 

they had to interpret what the statutory language was. The Court 
held the Commission's brief flatly states, nevertheless, that the language 
of Section 1 (c) is ambiguous and seeks to demonstrate from the legis- 
lative history of the Act that Congress did not intend Section 1(c) to 
mean what it plainly and unambiguously says. 

The Commission's statement that 1(c), the statement is plainly 
inaccurate as the terms of the section shows. A plain ambiguity does 
not justify the use of legislative history to vary the meaning of clear 
and unambiguous statutory language. 

I cited Elm C. Broadcasting Corporation. In that case they said 
"It is elementary in the law of statutory construction that absent ambi- 


guity or an absurd or unreasonable result the literal language of a 
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statute controls, and resort to legislative history is not only unneces- 


sary but improper." 

They gave a citation in the Supreme Court of the United States, 
U.S. versus Missouri Pacific Railroad. In that case the Supreme 
Court said, 'Where doubts exist and construction is permissible, re- 
ports of the Committee of Congress and statements by those in charge 
of the measure and other like extraneous matter may be taken into 
consideration to aid in the ascertainment of the true legislative intent. 
But where the language of an enactment is clear and' construction does 
not lead to absurd and impractical consequences by its terms, the word 
employed are to be taken as the final expression of the meaning intended. 

In such cases legislative history may not be used to support a 
construction that neither adds to or takes from the words employed." 

Now I would briefly make two further points. In respondent's 
reply statement raised, they refer to the fact that Congress has allowed 
or the public has tolerated a system like this to have gone on for a num- 
ber of years. The first point is that the system before the Court now 
is a new system, recently enacted. It is anew law. It is Mr. Schlaifer's 
first opportunity to challenge it. It is his first chance in Court. He has 
taken that chance. Certainly he is not precluded from raising issues 
now because in the past they were never raised. 

Secondly, and I think more important, is the government's con- 
tention that Congress has never expressed by displeasure, has never 
policed in any way this ruling or this legislation of their's. But that 
is not the place of Congress. That is the place of the Court, Your Honor. 

THE COURT: That is what? 

MR. PRICE: That is the place of the Court's. That is why we 
are here today. Congress enacts legislation and it is not supposed to 
police it. 

THE COURT: You agree, however, that it is the Court's duty to 
be bound by the Public Utilities Commission hearing or findings unless 
same be arbitrary or capricious? 

MR. PRICE: Your Honor, I would say that -- 
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THE COURT: In other words, there is no question that Mr. 
Schlaefer has the right to contest the findings of the P. U. C. hearings. 
There is no question about that? 

MR. PRICE: Yes, sir. 

THE COURT: And it is the duty of the courts not to rubber stamp 
findings of the different administrative bodies. That is correct, isn't 
it? But further, it is the Court's duty that unless findings of the ad- 
ministrative body be arbitrary or capricious, that the Court is bound 
by that rule. Isn't that your understanding of the law? 

MR. PRICE: Yes, sir. If their findings are in accord with the 
law. But here we have an administrative body which has promulgated 
rules which are clearly outside their scope of power as an ultra vires 
act. Because the prohibition of Congress is exceedingly clear on this 
point. They say that appropriations shall not be used in accordance 
with such system except in accordance with such system of uniform 
zones and rates and regulations. 

Now cases presented as points and authorities in support of 

their motion to dismiss by the government deal with questions 
of reasonableness and justness of a Committee or Commission's 
findings. Iam prepared to discuss that further in rebuttal on that 
point. I will bring it in now, if J might. 

But we are maintaining that we needn't get to the question of 
the reasonableness at this juncture, because the very enactment of a 
system which promulgates zones which are not uniform is outside of 
their scope of power, and I think this is clear. 

I mentioned Commissioner Bernstein earlier. I would say now 
that I would like to read what Commissioner Bernstein had to say when 
he dissented. When this system was passed by two of the three com- 
missioners, Commissioner Bernstein said: 


"The Congress of the United States in its annual 


mandate to Commission says among other things, speaking 


of licensing of taxicabs, except for operation in accord- 


ance with such system of uniform zones." 
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Then the Commissioner himself went on to say: 
"One might say of the present zone structure that the four 
sub-zones of Zone 1" -- 
that is the four across the top (indicating blackboard) -- 
"are nearly uniform. But the hodgepodge of dissimi- 
10 larity amongst all other zones and sub-zones is amazing in 
view of this language." 
Again I say we are not even questioning the reasonableness of a 
structure such as that. We are questioning whether it was done with 


complete disregard of the language of Congress. This is solely a ques- 


tion of statutory construction, your Honor, whether the words "uniform" 


means uniform. 

Now there is exactly nothing at all uniform about that hodgepodge, 
to use Commissioner Bernstein's words. They are neither uniform in 
size, in shape, in distance, in fares. They are not even uniform in 
fares. The first four zones across the top are different fares than 
the rest of them. It costs forty cents to travel anywhere in these, and 
it costs sixty cents in travel in any one of these; it is a different fare 
to go from the center of the city to one zone outside or from one zone 
to another zone within the center square. It is with complete disregard 
of the very plain meaning of the word "uniform." It is not even looked 
at. They just completely overlooked it. 

THE COURT: But the uniformity applies to all cabs? 

MR. PRICE: Pardon? 

THE COURT: The uniformity applies to all cabs? 

MR. PRICE: Yes, sir. But had that been the meaning it would 
have been placed in a different position in the phrase. It did not say 
"the uniform system of zones," but ''a system of uniform zones." 
This language is unique. We have not been able to find any other 
language similar to it where Congress had deliberately placed that 
word "uniform" adjacent to the noun and not prior thereto. 

I would submit, and following a recent Court of Appeals case of 


Montgomery Charter Service, we must give the plain meaning to the 
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words as they are found in the statute. We must say that uniform 
means uniform, and that no application of that rule of construction 
has been applied here. 

Thank you. 

THE COURT: All right. 

MR. WHITE: Your Honor, for the record, my name is C. Beldon 
White Il, Assistant Corporation Counsel, assigned to the Public Service 
Division of the Corporation Counsel's Office. 


I completely agree with Mr. Price that what he says regarding 


statutory construction, where the words are plain and unambiguous 


that they should have no strange meaning. However, Mr. Price has 
consistently failed to read the whole of Section 8. I will read it again, 
for the record: 

"Appropriations in this Act shall not be used for or 

in connection with the preparation, issuance or publication 

or enforcement of any regulation or order of the Public 

Utilities Commission requiring the installation of meters in 

taxicabs or for or in connection with the licensing of any 

vehicle to be operated as a taxicab except for operation and 

in accordance with such system of uniform zones and rates 

and regulations applicable thereto, as shall be prescribed 

by the Public Utilities Commission." 

Those last six or seven words change entirely the argument 
that Mr. Price has been raising here. Congress recognized that it 
placed the onus on the Public Utilities Commission, now the Public 
Service Commission, to, in its judgment, set up uniform zones. It 
has done so. It has done so ever since 1934. It has done so seven or 
eight times. The latest of course is Public Service Commission order 
number 4864. 

In going back into the history of this I am not going back into 
the history of it for the sake of explaining any ambiguous language, 
because the language is clearcut. It is not ambiguous. 
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It is the position of the Commission that Congress with a bold 
stroke of the pen painted the bold strokes of what they wished done, 

and they left the fine points to be filled in by the Commission. 
Unless those fine points can be proven to be arbitrary and capricious 
or unreasonable -- and there has been no proof of that here today -- 

THE COURT: Well, my understanding is that Mr. Price does 
not claim that. He claims that the action of the Public Utilities 
Commission. -- you call it Public Service? 

MR. WHITE: It is now Public Service Commission, your Honor. 

THE COURT: (continuing) -- is unlawful on its face. 

Is that correct? 

MR. PRICE: Yes, sir. 

MR. WHITE: He says that it is unlawful because -- 

THE COURT: Let's wait just a moment. 

Let's give the Reporter a few minutes’ rest. We will take five 


minutes at this time. 


(There was a short recess, following which the proceedings were 


resumed as follows:) 

MR. WHITE: I will make this brief, Your Honor. 

I would like to point out that ever since 1934 this particular rider 
that I have read has been in each Appropriation Act. That means con- 
gress had to consider it separately each year, and in its wisdom passed 
it each year. 

It also means that Congress was fully aware each time it passed 
that rider, it was aware and it can be presumed to be aware of the 
Public Utility Commission's orders issued pursuant to such a rider, 
establishing a zone system. 

Now there are some ten orders. The first one started -- well, 
the first order that actually started this whole thing was back November 
6, 1931, when the Public Utilities Commission promulgated Order No. 
956, establishing or requiring all cabs on and after a certain date to 
have a meter installed in the cab. That never went into effect, and in 
1934 Congress put for the first time this rider in, this appropriation 
rider that I have quoted. : 
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In 1939, the Public Utilities Commission promulgated a system 
of uniform zones and rates and regulations for the District of Columbia 
by Order No. 1765. By that order there were four zones established. 
They were quite large zones 1, 2, 3, 4, and going out to Albemarle 
Street or beyond, I believe. Pardon me, Your Honor. The first one 
was July 22, 1935. 

Then came the one in 1939. Then came an order after a full 
hearing in May 15, 1942, Order No. 2282, which established as far as 
we are concerned in essence exactly what is on that board there (indi- 
cating blackboard), with the exception of the fact that Zone 1 was not 
divided in the sub-zones which division was just made by this particular 
order that is being appealed from. In all other respects that map there 
was what was promulgated by the Public Utilities Commission May 15, 
1942. 

Various other orders were made, bearing in mind also that Con- 
gress each year, in its Appropriation Act to the District of Columbia, 


included this particular rider. 


In 1957, the Congress itself, in a hearing on the taxicab industry 


jn the District of Columbia, the so-called "'T" Hearing June 24th through 
July 24, 1957, had hearings before the Sub-Committee on Public Utilities, 
insurance and banking of the Committee on the District of Columbia, 
House of Representatives, 85th Congress, First Session. 

At that hearing, copy of the proceedings of which is in this volume 
right here, the Congress went thoroughly, for 480-some pages, into the 
advisability of changing the zone system, of limiting the number of cabs 
in the District, of going back to a meter system or authorizing a meter 
system, and at that hearing also there was a part of the record the zone 
map which is similar to that map, and that was part for or made part 
of the record which was made at the hearing. 

This was all studied over by the Sub-Committee and nothing was 
done. The cabs were not limited. Congress in its wisdom did not in- 
stall meters. Congress in its wisdom in effect put the stamp of approval 
on the type of zoning system which is in disagreement today by Mr. Price 


and the petition. 
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I say that because of the fact that since we are just talking about 
a matter of law and construction of this Section 8, that Congress has 
by its repeated reenactments of the year after year for some thirty 
years, together with the fact that back in '57 they went thoroughly into 
the whole situation and again reenacted such a section with full knowl- 
edge of the zone system then in effect, that Congress has by those ac- 
tions affirmed what the Public Utilities Commission was doing then 
and is doing now. There is no question in my mind that Congress has 
intended exactly what the Public Utilities Commission has been doing. 

Had there been any question in their mind it would have come up. 
As a matter of fact the petitioner was at that hearing. The petitioner 
testified for some eighteen pages. Nothing was ever raised at that time 
by the Commissioner concerning the illegality of the zoning commission 
as set forth there in'57, and as promulgated as recently as 1963. 

For the first time petitioner came before the Public Utilities 
Commission in 1959, I believe it was, or '58, with his uniform circular 
zone proposition. That uniform circular zone proposition was turned 
down by the then Public Utilities Commission and it should be noted 
that its composition at that time was entirely different, the members 
were different than are on it at the present time. 

For very adequate reasons which they set forth ina memorandum 
opinion dated January 16, 1959, that particular proposal of petitioner 
was not adopted by the Public Utilities Commission. 

In 1963 the same proposal was put forward again, and again was 
rejected. Motion for Reconsideration was made by the petitioner and 
it was denied -- I beg your pardon, the motion wasn't denied, but on 
Motion for Reconsideration, the then Public Utilities Commission re- 


affirmed its order. 


That goes into the law, your Honor. From what your Honor has 


stated, I see no reason at this point to go into the facts, because the 
facts are not in dispute. There is no allegation that the findings are 
arbitrary, capricious or wrong, -- plainly wrong. 

Thank you. 
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MR. PRICE: I would state briefly at the outset the first thing 
that came to my mind, and that is the respondent seems to claim some 
kind of estoppel against Congress or the Courts because an injustice 
and illegality has been promulgated and going on for a number of years. 
I think we don't have to look around to see that Civil Rights case or 
anything else, this is not ruling. 

I would comment on Mr. White's statement as to the reading of 
the Section 8, the last clause. He made mention that "as shall have 
been prescribed by the Utilities Commission" -- rather, by the ''Pub- 
lic Utilities Commission." I believe I did read that the first time. 
What it means, obviously, "as shall have been prescribed by the Public 
Utilities Commission" during that current fiscal year. 

This is easily seen when that phrase "Shall have been prescribed 
by the Public Utilities Commission" as present in 1934, the very first 
time this rider was enacted. So obviously it had no reference to a prior 
history. It meant, "As shall have been prescribed by the Public Util- 
ities Commission" during that current fiscal year. 

Who does this have reference to? Well, the first phrase talks 
about appropriations used or not used for and in connection with prep- 
aration, issuance, publication or enforcement. The Court of course 

realizes that Public Utilities Commission makes these regulations, 
the Police Department enforces them, other bodies print them and pub- 
lish them, et cetera. So the Police Department can only regulate taxi- 
cabs insofar as they have been regulated by the Public Utilities Com- 
mission. That is what that has reference to; regulations applicable 
thereto as shall have been prescribed by the Public Utilities Commis- 


sion. In other words, the Police Department themselves cannot enforce 


their own regulations as to taxicabs. I am just explaining that phrase 
that Mr. White read. 

Now Mr. White went through the history -- 

THE COURT: Let me ask you this, Mr. Price. 

MR. PRICE: Yes. 
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THE COURT: On the subject of taxicabs and the operations and 


zones and prices -- 

MR. PRICE: Pardon? 

THE COURT: -- and the prices charged, and many regulations 
have been the subject, the direct subject of the House District Commit- 
tee, the Senate District Committee, through the years, hasn't it? 

MR. PRICE: Yes, sir. 

THE COURT: This is not like the ordinary administrative body. 
The subject of taxicabs has been before the District Committee on num- 
bers of times or numerous occasions? 

MR. PRICE: Yes, sir. 

THE COURT: Hasn't it? 

MR. PRICE: Yes, it has. 

THE COURT: Now this proposal that you are concerned with has 
been, or opposing counsel has stated that it has been propounded by 
Mr. Schlaefer since 1959. 

MR. PRICE: May I say that -- 

THE COURT: If you get my point? 

MR. PRICE: Yes, Sir. 

THE COURT: It isn't like the ordinary administrative body. The 
subject of taxicabs to a citizen of the District of Columbia has been a 
direct inquiry by Congress; isn't that correct? 

MR. PRICE: Yes, I believe you are right, sir. 

THE COURT: There are accusations made that rates are held 
to sixty cents or forty cents from the Capital to the Shoreham Hotel 
or something of that kind, -- direct references made? 

MR. PRICE: That is correct. 

THE COURT: So that we don't have the usual situation in this 
particular case, do we? 

MR. PRICE: Well, Your Honor, we have the usual situation -- 
excuse me. Iam sorry. 

THE COURT (continuing): The Congress itself, -- not the P.U.C. 
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or not the Public Service Commission -- but Congress itself has gone 
into the taxicab business, made inquiry on the number, on the regula- 
tions, of the prices, have held hearings, has it not? 

MR. PRICE: I believe that is so. 

THE COURT: Because that is my recollection. 

Now I don't recall that the Senate District Committee has been 
nearly as much concerned as the House District Committee. But 
through the years from back as long as 1929, it has been the subject 
of direct hearings, the Public Service Commission has all kinds of other 
regulatory bodies to control. Do you agree? 

MR. PRICE: Yes, sir. 

THE COURT: I don't think that any of them have had the inquiries 
that pertained to the taxicab industry; do you? 

MR. PRICE: Iam honestly unable to answer that. 

THE COURT: You have got the Diamond; you have got the Yellow, 
and I have forgotten the name of the Chairman of the P.U.C. What was 
the name of the Chairman in '31-'34? 

MR. WHITE: Iam sorry, I don't know, Your Honor. 

THE COURT: Maybe Mr. Schlaefer knows. 

MR. SCHLAEFER: It was a General Patrick, I believe. 

THE COURT: No, he was the Military. Well, this was a man I 
believe from Federal Power, and he was an attorney, and he was ap- 
pointed. 

I believe that the Public Utilities Commission issued more orders 
during his particular stay in office, which was a comparatively short 
time, than in a number of years. 

Now Mr. Harrison of course was representing the P. U.C. at the 


time. The number of cabs. We had hearings, because I happened to 


be interested at that particular time. We would attend hearings that 


would run days on end. 

Now the industry itself is a complicated situation, is it not, in 
the District? 

MR. PRICE: That is correct, sir. 
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THE COURT: So far as other large metropolitan areas or cities 


are concerned. There are probably more independent cabs in Washington, 


aren't there? ; 
MR. PRICE: I don't know percentage-wise. But there are a lot 


of them. 

THE COURT: They have compounded. 

My only point is that this is a question which Congress itself has 
taken jurisdiction of time and time again. | 

Now on the uniformity question, hasn't Congress itself recognized 
it? 

MR. PRICE: I don't believe so, your Honor, to my knowledge, and 
I have read the hearing. I said I wasn't familiar with it. I wasn't fami- 
liar looking at other things than taxicabs. I don't recall ever seeing 
Congress question the uniformity or realize this part of the Section is 
being disregarded. I don't recall seeing this in any congressional rec- 
ord and we have read them all. 

THE COURT: And it has never been submitted? 

MR. PRICE: Not to my knowledge. I believe this is a question 
of first instance. 

May I have the Court's indulgence for one second, please? 

THE COURT: Certainly. 

MR. PRICE: I would say that this question of history only would 
become relevant if there is an ambiguity. Therefore, I would ask Mr. 
White and the Public Utilities Commission would they interpret this 
statute any differently if the word "uniform" is left out? 

What does the word uniform mean? I don't believe we can just 
disregard it. It is a word in the statute. We must give it some mean- 
ing. . 

Now I feel after hearing Mr. White, although not saying it are 
alleging it is ambiguous, because they are bringing up all of this history 

on account of it and yet deny its ambiguity. Nowhere do they give 
any evidence or state what if anything is uniform or where they apply 


the word "uniform". 
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Now the Montgomery Charter Service was before the Court of 
Appeals and they brought in recommendations of legislative history. 
The court just wouldn't accept such, because the words were queer 
and not plain in meaning. I don't feel we can just ignore the words of 
Congress. 

As your Honor pointed out, this is something evidently that the 
Congressmen themselves have never seen. This has never been 
pointed out at hearing. 

I make only two other quick mentions, and that is Mr. White 
said we proposed. We are not proposing anything at this time. We 
would be perfectly happy if there were zones all zoned like Subs 1, 2, 
3 and 4, or more uniform. We are not trying to tell the Public Utilities 
Commission what to do, except whatever they do must go within the 
legality of the legislation. 

The Commission itself has doubts as to what they have done, as 
to whether what they have done is equal. Commissioner Bernstein ad- 
dressed himself so specifically to this point. 

THE COURT: Who are the commissioners now? 

MR. PRICE: Mr. Washington is Chairman; Mr. Bernstein; and 
General Duke is the Engineering Commissioner. 

Now Mr. Bernstein is the Accountant. 

I would in closing just point out to the Court that we needn't be 
too extremely: upset or concerned as to what would happen if the Court 
would grant our motion, because it doesn't upset taxicab service in 
the District, it would just put us back to where we were before this new 
regulation. 

THE COURT: Before the new regulation came in? 

MR. PRICE: Yes, sir, we would have the system as it existed 


until the middle of last summer, I believe. This was not the best system 


but off the record it was far superior I feel to what we have now. We will 
deal with that at the proper time. 
THE COURT: All right. 
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MR. WHITE: May I say a word? 

THE COURT: We will hear the Motion to Dismiss. We were on 
the Motion for Summary Judgment. | 

MR. WHITE: Could I make one statement on wae Mr. Price 
said? 

THE COURT: Certainly. 

MR. WHITE: That is, if your Honor saw fit to grant his motion 
that this would not put the taxicab industry back to what it was last 
year. It would put it back to what it was prior to 1935. Because from 

1935 right on just as now we have had this uniform zone system. 
In other words, it would put it back into an absolutely chaotic condition 
and nobody would know what was going on and there would be no way of 
regulating it at all. 

As to the respondent's motion to dismiss, we have filed a memo- 
randum of points and authorities in support of the motion to dismiss, 
your Honor, and I know your Honor has read it. I see no reason at 
this time to go into it. I have alluded to certain portions of it in my 
opposition to the motion for summary judgment on the part of the peti- 
tioner. 

Actually they are cross-motions, your Honor. | They both embody 
the same thing. The petitioners sought a motion for ‘summary judgment 
and we sought a motion to dismiss the appeal. So the argument I made 
in opposition to summary judgment lies equally to the motion to dismiss. 

THE COURT: Yes. : 

MR. WHITE: I would like to say that I have not heard anything 
which would, up to now, to my way of thinking; the order appealed to 
the Court of the Public Service Commission. 

Mr. Price seems to be thinking in effect that we are trying to 
give legislative interpretation to this Act of Congress or giving an 
interpretation, that therefore we say it is ambiguous. We do not say 
it is ambiguous at all. All we are trying to say they are, is that all 


of the regulations of the P.U.C., now the P.U.C. in its mandate in 


these Appropriations Act year after year to establish a uniform zoning, 
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has had approval of Congress because they have remained silent. 

Now Mr. Price says it has never been brought to Congress' 
attention. When it passes legislation it is presumed Congress knows 
what it is doing and presumes it acts in its wisdom. You can't say it 
has never been brought to Congress. 

I think that argument falls by its own weight. Therefore, appellee 
respondent respectfully requests that the motion to dismiss be granted. 

Thank you. 

MR. PRICE: I feel it is incumbent upon me to point out that the 
order which we are appealing, when passed by P.U.C., repealed the 
previous order. So if the Court would see fit to grant our motion and 
the P. U. C. would throw out this or the other order, would not put us 
back several years -- 

THE COURT: You also agree that the motion for summary judg- 
ment by you and the motion to dismiss are practically one and the same? 

MR. PRICE: No, I don't. 

THE COURT: They are practically two motions for summary judg- 
ments -- cross-summary judgments. 

MR. PRICE: This is true except in their points and authorities 
they raised issues on reasonableness and capriciousness. If the Court 
would like my argument on that, I don't really feel it is germane, but I 
feel just submitting -- 

THE COURT: Let's get the record clear, though, Mr. Price. The 
Court understands you to take the position that the record before the 
Public Service Commission in their hearings have substantial evidence 
to justify the findings made. 

MR. PRICE: No, sir. 

THE COURT: Let's get this clear. The Court understood you to 
say that your argument is based on the illegality. Is that correct? 

MR. PRICE: That is correct, sir. 

THE COURT: That the hearing itself justifies the finding of what 


the Public Service has done. Your point is that it is an illegal finding. 


That is, it is illegal on its face. So the Court doesn't have to worry 
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about arbitrary and/or capricious. The Court is concerned with whether 


it is legal or illegal. 

MR. PRICE: That is correct. I misunderstood you, sir. 

THE COURT: What? 

MR. PRICE: That is correct, your Honor. 

THE COURT: Is there anything further? 

You may confer. 

MR. PRICE: Thank you. 

(Short pause in proceedings. ) 

MR. PRICE (continuing): I was kind of thrown for a loss. I had 
expected to argue another motion. 

I would just say in summary, your Honor, that a few minutes ago 
I raised the question and Mr. White was here and had the opportunity 
to answer and still hasn't. 

How would they apply this law if the word "uniform" were deleted? 
Evidently no differently than they do now. That means they have just 
completely disregarded the wording of the statute of Congress. Since 
this is a statement and wording which shows their act is promulgated 
is ultra vires. 

Thank you. 

THE COURT: All right, gentlemen, let me take a look at it. I 
will let you know as soon as possible. 


(Whereupon, the instant proceedings were concluded. ) 


[ Filed February 23, 1965] 


FINDINGS AND 
ORDER 


This cause having come on to be heard the 16th day of February, 
1965, on motion of petitioner for summary judgment on his appeal from 
Order No. 4864 of the Public Service Commission of the District of 
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Columbia (hereinafter referred to as the "Commission"), and on the 
motion of the Commission to dismiss the appeal, and upon consideration 
of oral argument in open court by counsel for both parties, together 
with the points and authorities filed by said parties in support of and 

in opposition to said motions, and the record certified to the court 
pursuant to statute, the court finds: 

1. That petitioner makes no claim that Order No. 4864 is un- 
reasonable, arbitrary, or capricious, and bases his appeal and motion 
solely upon the proposition that Order No. 4864 is erroneous as a mat- 
ter of law. 

2. That petitioner, on oral argument, conceded it would be im- 
possible to establish a system of absolutely uniform zones, wherein 
the area and dimensions would be identical, contending that zones ap- 
proximating those set up as subzones j through 4 in zone one were more 
nearly uniform and would be acceptable to petitioner. 

3. That the Congress annually, since 1934, in enacting a pro- 
vision in District of Columbia Appropriations Acts identical to Section 8 
of P. L. 479, 88th Congress, 2nd Session (78 Stat. 588, et seq.) the 
successor to the statute cited by petitioner, requiring operation of taxi- 
cabs in accordance with a system of uniform zones and rates and regu- 
lations, as prescribed by the Commission, did not require that the 
zones prescribed by the Commission be absolutely identical in shape 
or area but left the details of the zones, rates and regulations to be 
prescribed by the Commission. 

4. That the system of zones set forth in the appendices of Com- 
mission's Order No. 4864 are within the purview of the requirements 
of Sec. 8 of said P. L. 88-479. 

5. That Order No. 4864 of the Commission is not erroneous as 
a matter of law, and it is, therefore, by the Court, this 19th day of 
February, 1965, 

ADJUDGED AND ORDERED: 


1. That petitioner's motion for summary judgment be, and the 


same is, hereby denied. 
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2. That the motion of the Commission to dismiss the appeal be, 
and it is, hereby granted. 


3. That the petition of appeal be, and it is, hereby dismissed. 


4. That Order No. 4864 of the Commission of the District of 
Columbia be, and it is, hereby affirmed. 


/s/ Leonard P. Walsh 
JUDGE | 


[ Filed February 26, 1965] 
NOTICE OF APPEAL 


Notice is hereby given this 26th day of February, 1965, that 
Plaintiff, Irving Schlaifer, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 23rd day of February, 1965 in favor of the respondent, 
Public Service Commission of the District of Columbia against said 
Irving Schlaifer. 

/s/ Irving Schlaifer 


/s/ Robert M. Price, Esq. 
Attorney 


Copy to: 
C. Belden White II 
Assistant Corporation Counsel, D. C. 
210 Cafritz Bldg., Wash., D.C., 20006 
Attorney for Respondent 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee the questions presented are: 

1. Did the Congress in enacting Section 8 of Public Law 88-479 
(and enacting a similar provision in each District of Columbia Appropria- 
tion Act since 1935) authorizing the Public Utilities Commission to 
prescribe a "system of uniform zones and rates and regulations'' appli- 
cable to taxicab operation in the District of Columbia, require that the 
zones so prescribed be identical in size, shape and area? Or, 

2. Did the Congress intend, by the above quoted language, that 
the Commission prescribe a system of zones and rates and regulations 


uniformly applicable to taxicab operators and the public? 


INDEX 
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II Where application of the literal language 
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COUNTERSTATEMENT OF THE CASE 
Appellant's statement of the case contains contentions and arguments 
as well as an erroneous reference to appellee's basic statutory authority, 


which, if at all material, belong in that portion of appellant's brief captioned 


"Argument". Appellees James A. Washington, et al, Commissioners of the 


Public Service Commission of the District of Columbia, 1 (hereinafter re- 
ferred to as the "Commission" or "Appellee"), therefore deem it necessary 
to make a counterstatement of the case embodying only those undisputed facts 
necessary to determine the issue raised by appellant. 

Essentially, this is a statutory appeal from Order No. 4864, dated 
April 14, 1964, which set forth the Commission's Hadines and conclusions 
pertaining to taxicab zones and rates in the District of Columbia. The rate 
case was initiated by the Commission in June of 1963, and extensive hearings 
were conducted from July until December of that year, and further hearings 
were held in March, 1964. The rate hearings were treated in two phases. 
The first phase involved a determination whether an oven in taxicab 
rates was necessary to provide reasonable and fair earnings, and phase two 
consisted of adjusting the rates, charges and zones to provide the amounts 
found necessary in phase one. Thereafter, appellant petitioned for reconsi- 


deration of Order No. 4864 (J.A. 16, 17); reconsideration was denied by 


1. Formerly the Public Utilities Commission of the District of Columbia. 
The name was changed by Section 21 of Public Law 88-503, approved 
August 30, 1964, Section 2-2418, Supp. IV, D. C. Code, 1961. 
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Order No. 4870 (J.A. 18, 19), and appellant filed an appeal in the United 


States District Court for the District of Columbia which was docketed there~ 
inas C.A. No. 2068-64 (J.A. 2, 3, and 4). 

The sole ground raised on appeal was that Order No. 4864 was 
erroneous as a matter of law, and upon appellant's motion for summary 
judgment (J.A. 22) and Commission's motion to dismiss (J.A. 38, et seq.), 
the Court entered its findings and order on February 23, 1965, denying 
appellant's motion, dismissed the appeal, and affirmed Order No. 4864 


(J.A. 55, et seq.). Thereafter, appellant filed notice of appeal (J. A. 57). 


SUMMARY OF ARGUMENT 


Appellant contends that Order No. 4864 is void pebause the zones 
established therein are non-uniform in dimension, area and shape, and 
the rates established are likewise non-uniform, contrary to the mandate of 
Section 8 of Public Law 88-479. Notwithstanding Adhuipelon that it would 
be unrealistic to contend that "identical zones" could be created, and 
acceptance of zones which appellant terms "nearly cations appellant now 
contends that resort may not be had to the legislative history of the Public 
Law involved because the words therein are clear and unambiguous cn 


their face. 


Appellee admits that the zones set forth in Order 'No. 4864 are not 


identical in shape, dimension or area and submits that ailiteral application 
of the word "uniform" to the size and shape of such zones and to the rates 
established therefor would produce absurd and chaotic results. Therefore, 
resort may be, and indeed must be, had to the legislative history of Section 
8. Such legislative history clearly indicates that, upon the establishment 
of a system of zones and rates by the Commission, they were to be applied 
uniformly throughout the District to all licensed taxicab operators and to 
the taxicab riding public so as to eliminate the multiple zone systems and 
varying rates heretofor established by cab companies operating in the 


District. 


Resort may also be had to such legislative history bottomed on the 
fact that the Congress, in repeatedly enacting such Section from 1935 to 
date was expressly aware of the system of uniform zones and rates adopted 
pursuant to various orders of the Commission during such time and, there- 
fore, Congress may be deemed to have adopted such administrative inter- 
pretation. 


It is clear, therefore, that the Congress in enacting Section 8 did 


not require that the zones prescribed be absolutely identical in size, shape 


and area; that Order No. 4864 is within the purview of Section 8 as found 


by the Court below, and the judgment of the Court should be affirmed. 


ARGUMENT 
I 
THE APPEAL SHOULD BE DISMISSED 
To place the present appeal in its proper perspective, appellee 


deems it advisable to delineate the oniy issue raised by appellant; an issue 


which appellant studiously avoids answering. Appellee believes that its 


answer filed in the Court below (J. A. 21) clearly and forthrightly high- 


lighted the only issue before the Court, since it admitted all factual 
matters properly raised by appellant. The Gonimission: inter alia, there 
stated in Paragraph 2 of its second defense that "respondent admits that it 
promulgated Order No. 4864 and established the zones and subzenes as 
described in Appendix "B" and depicted in Appendix "A" (Appendices "A" 
and "B" both are attached to the petition of appeal as Exhibit 1 (J.A. 5, 
7, et seq.). Respondent further admits that the zones and subzones there 
established are not identical in shape, dimension or area. Answering 
further, respondent states that petitioner's allegation that the said Order 
No. 4864 is in conflict with, and repugnant to, the Senrces mandate of 
Congress, is a conclusion of the pleader which nesnoiident is not required 
to answer, but if answer be required, respondent denies the allegation." 
Thereafter, presumably on the basis of the admissions in the 


pleadings, appellant moved for summary judgment. (J. A. 22), but curiously 
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enough, never indicated to the Court below what he conceived to be the 
appropriate definition or application of the word "uniform" as used in 
Section 8, P. L. 88-479, 88th Congress, 2nd Session (78 Stat. 588, et 
seq.), D. C. Appropriation Act for fiscal year ending June 30, 1965. 
This provides: 
"Section 8. Appropriations in this Act shall not be used 
for or in connection with the preparation, issuance, publication, 
or enforcement of any regulation or order of the Public Utilities 
Commission requiring the installation of meters in taxicabs, or 
for or in connection with the licensing of any vehicle to be oper- 
ated as a taxicab except for operation in accordance with such 
system of uniform zones and rates and regulations applicable 
thereto as shall have been prescribed by the Public Utilities 
Commission.'"' (Emphasis Supplied 
Appellant stated on oral argument in the Court below (J.A. 39) "now 
petitioner is not being unrealistic. We never contended that zones must be 
identical. That phraseology is found only in respondent's pleadings. This 
is never what we have asked for and it would be unrealistic to assume that 
we could have identical zones***we would have no argument with zones the 


size of these four subzones. They are nearly uniform". Counsel for appel- 


lant accompanied this statement with pointed reference to a large map de- 


picting subzones 1A through 1D created from Zone 1 by Order No. 4864. 


Clearly (J. A. 5), the four subzones depicted are not identical in size, 
shape or area. 
As a consequence of appellant's admission that it would be unrealistic 


to contend that the zones must be identical (an admission which must be made 
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following only a casual examination of terrain in the District of Columbia, 
including rivers and parks and the irregular network of roadways), appellee 
finds itself in a quandary as to exactly what appellant contends, as indeed 
must this Court. We 2re unable tc reconcile appellant's acceptance of 
"nearly uniform" zones with what we understand to be his contention of 
"uniform", and, in the absence of appellant's advising the appellee and the 
Court of exactly what his contentions are, this appeal should be dismissed 
as frivolous. 
II 
WHERE APPLICATION OF THE LITERAL LANGUAGE 
OF A STATUTE WOULD LEAD TO ABSURD RESULTS, 
RESORT MUST BE HAD TO LEGISLATIVE HISTORY 
Section 8 of Public Law 88-479, 88th Congress, 2nd Session (78 Stat. 
588, et seq.), a portion of the District cf Columbia Appropriations Act for 
fiscal year ending June 30, 1965, provides in pertinent part as follows: 
"Section 8. Appropriations in this Act shall not be used 
for or in connection with the preparation, issuance, publication, 
or enforcement of any regulation of order of the Public Utilities 
Commission requiring the installation of meters in taxicabs, cr 
for or in connection with the licensing of any vehicle to be oper~ 
ated as a taxicab except for operation in accordance with such 
system of uniform zones 2nd rates and regulations applicable 
thereto as shall have been prescribed by the Public Utilities 


Commission." 


This, or substantially similar language, has been contained in every 


District of Columbia Appropriation Act since it first appeared in Public Law 


138, 74th Congress, approved June 14, 1935, the District of Columbia 


Appropriations Act for fiscal year ending June 30, 1936, 2/ 


Appellant contended in the Court below that the zones depicted in 
Appendix "A" (J.A. 5) of Order No, 4864 were void or invalid as repugnant 
to Section 8 of the Act quoted above in that the zones were non-uniform with 
respect to shape, dimension and area (J.A. 3). 

Notwithstanding admission that it would be unrealistic to contend 
that "identical'’ zones could be created and an acceptance of zones "nearly 
uniform" appellant's sole argument on brief is that where statutory lan- 


guage is clear, the words are to be given the meaning commonly attributed 


to them,3/ and reference to statutory construction and legislative history is 


unnecessary and improper. If, as appellant now seems to contend, the 
literal definition of the word uniform be applied to the shape, dimension 
and area of the taxicab zones within the District of Columbia, the result 
would be absurd and unreasonable. When appellant admits that "identical" 
zones are completely unrealistic, he is conceding an obvious fact, i.e., 
that any practical system of zones fixed for taxicab or other vehicular 
traffic in the District must necessarily be fixed to follow the streets and 


topographical features of the area. 


2/ Whenever Section 8 is hereinafter referred to, it shall be deemed to 
include similar sections in D.C. Appropriation Acts enacted prior 
thereto. 


3/ Webster's New International Dictionary, 2nd Edition, defines "uniform" 


as: "Uniform - 1. Having always the same form, manner, or degree; 
not varying or variable, unchanging; homogenous. ' 
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It should be noted too that the words "rates" and "regulations" are 
conjunctively piaced in the critical part of the Act under discussion which 
reads "in accordance with such system of uniform zones and rates and 
regulations applicable thereto as shall have been prescribed by the Public 
Utilities Commission". Certainly a system of uniform rates does not mean 
identical amounts must be charged and paid for taxicab transportation. It 
can only mean that rates shall be uniformly applicable'to those rendering 
and paying for similar services. "Uniform**regulations" make no sense 
whatever if applied in the context for which appellant contends. The only 
possible meaning of uniform regulations is that they be equally applicable 
to all who come within their purview. It is submitted, therefore, that the 
language of Section 8 comes squarely within exceptions noted in the cases 
cited by appellant involving absurd, unreasonable or impractical results. 
c.f. Montgomery Charter Service v. Metropolitan Area Transit Commis- 
sion, 117 U.S. App. D.C. 34, 325 F 2d 230, 233, and U.S. v. Missouri 
Pacific Ry. Co., 278 U.S. 268,278, 49 S Ct. 133, 73 LEd. 1332. 

Since Congress could not have intended the absurd results contended 
for by appellant, reference may, and indeed must, be had to the legislative 
history of Section 8. In order to fully present the circumstances leading to 
the first enactment by the Congress of Section 8, resort also must be had 


to the historical facts leading to the enactment. 


Public Utilities Commission's Order No. 956 (Certified Record) was 
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issued on November 6, 1931. Section 5 (a) thereof required that: 
"On or before the 10th of January, 1932, all taxi- 

cabs shall be equipped with taximeters, and thereafter 

no vehicle shall be operated as a taxicab unless so 

equipped. " 

The enforcement of this Order was immediately proscribed by 
Congress in a rider attached to all District of Columbia Appropriation Acts 
for the fiscal years ending June 30, 1933 through June 30, 1935. This rider 
contained the following language. 

"No part of the Appropriations contained in this Act 

shall be used for or in connection with the preparation, 

issuance, publication, or enforcement of any regulation 

or order of the Public Utilities Commission requiring 

the installation of meters in taxicabs until such regu- 

lation or order shall have been approved by Congress." 

Early in 1932, the Supreme Court of the District of Columbia, in 
City Cab Corporation v. Patrick, et al, Equity No. 53,736, PUR, 1932 
C1, upheld the validity of such order, and also held the then existing zone 


system to be discriminatory and that it would not be possible to devise a 


non-discriminatory zone system in the District of Columbia. This decision 


was affirmed in City Cab Corporation v. Patrick, et al, (1932) 64 App. D.C. 


174, 75 F 24 1005. The Appellate Court, however, took notice of the Con- 
gressional prohibition as to meters and suspended so much of Order No. 
956 as required the installation and operation of meters in taxicabs in the 
District of Columbia until such time as the Congress might legislate further 


on the subject. 


As a result of the Congress, on the one hand, precluding the Com- 
mission from putting into effect its taximeter order, and the Courts on the 
other hand, holding any zoning system that may be established by the Com- 
mission to be discriminatory and therefore illegal, the Commission could 
do nothing with regard to establishing taxicab rates. This impasse existed 
for about three years, during which time various cab companies adopted 
varying zones and rates, and some operated on a meter system. The result 
was that a chaotic condition obtained as far as the taxicab riding public was 
concerned. 

This situation was brought to the attention of the House Committee 
on Appropriations early in 1935, during its hearing on District of Columbia 
Appropriations, and, as a result, in the report (Report No. 7) accompanying 


the District of Columbia Appropriations Bill for fiscal year ending June 30, 


1936, (H.R. 3973), the following is found on Page 3 explaining the para- 


graph of the Bill containing the language in Section 8: 


"In continuing the provision prohibiting the Public Utilities 
Commission from requiring the installation of meters in taxi- 
cabs, the Committee has added a limitation which, in effect, 
requires the Commission to establish uniform rates and zones 
for all taxicabs operating in the District of Columbia. At the 
present time there are several different zones established by 
the different companies and varying rates have been established 
by these companies. As a result of this lack of uniformity, 
taxicab users cannot be advised in advance what the charge for 
a certain trip will be. The establishment of uniform rates and 
zones applicable to all cabs will eliminate this condition and, in 
the end, the Committee believes it will be of benefit to the oper- 
ators and to the public." 


== 


H. R. 3973 became Public Law 138, 74th Congress, approved June 
14, 1935, and contained, for the first time, the following limitation: 


"No part cf the appropriations contained in this Act 
shall be used for or in connection with the preparation, 
issuance, publication, or entercement of any regulation 
or order of the Public Utilities Commission requiring 
the installation of meters in taxicabs, or for or in con- 
nection with the licensing of any vehicle to be operated 
as a taxicab except tor operation in accordance with such 
system of uniform zones and rates and regulations appli- 
cable thereto as shall have been prescribed by the Public 
Utilities Commission." 


As has been heretofore stated, a limitation centaining substantially similar 


language has been put in every District of Columbia Appropriations Act 


since. 

It is quite clear from a reading cf the repert that the prime purpose 
of the limitation was to authorize the Public Utilities Commission to estab- 
lish a system of uniform zones, rates and regulations to eliminate the 
varying zones and rates set up by the cab companies. Ne mention is made 
of any requirement that uniform zones be established to contain areas of 
identical or even similar size and shape. It is obvious that the term 
"uniform" relates to a single all encompassing zone system and rates to 
be equally applicable to all taxicab cperators in the District and to the 
riding public. 

The Congress specifically gave authority to the Commission to 
establish a system of uniform zones and rates and regulations. This is nota 


delegation of authority to perform a ministerial act, but an act of judgment, 
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the only requirement being that the system of zones, rates and regulaticns 
be of uniform application to all taxicab drivers licensed 6 do business in 
the District of Columbia as well as to the riding public. ‘Any other inter- 
pretation of the term "uniform" would of necessity compel the conclusion 
that the words "as shall have been prescribed by the Public Utilities Com- 
mission" are meaningless and a mere surplusage. 

ITI 


THE CONGRESS HAS CONTINUED RE-ENACTMENT 
OF SECTION 8, WITH FULL KNOWLEDGE OF THE 


ADMINISTRATIVE INTERPRETATION PLACED ON 
IT BY THE COMMISSION 
Prescinding entirely from the above argument, the lower Court's 
finding that Order No. 4864 is valid and within the purview of Section 8 is 
entirely consistant with the undisputed fact that Congress has re-enacted in 
substantial form the contents of said Section each year for thirty years. 
From 1942, the year of the adoption cf the ''new zone system" containing 


subzones (Commission Order No. 2282, Certified Record), the fact of the 


existence of a system of zones substantially similar to the system delineated 


in Appendices "A" and '"'B" of Order No. 4864 has been brought to the atten- 


tion of the Congress on numerous occasions. 

As late as 1957, the taxicab industry in the District of Columbia was 
thoroughly investigated by the Congress in eleven days of hearings before the 
House Subcommittee on Public Utilities, Insurance, and Banking of the Com- 


mittee on the District of Columbia. During these hearings, the system of 


Peake 


uniform zones established by the Commission was considered, and a copy 
of the zone map and rates of such system was included in the appendix of 
the published report of such hearings. During these hearings, proponents 
of the taximeter sought to convince the subcommittee that the system of 
uniform zones should be replaced by taximeters. They failed. As a matter 
of fact, the only proposal in bill form to emerge from such hearings was the 
introduction of H.R. 12409, 85th Congress, 2nd Session, by Mr. Teague, 
Chairman of the aforesaid Committee. This Bill would have put in sub- 
stantive law the banning of taximeters now contained in the first portion of 
Section 8. The Bill failed of passage. 

On another occasion, as is seen by the contents of Commission Order 
No. 2336 (Certified Record) the District of Columbia Committee of the House 
of Representatives was in June, 1942, investigating taxicab rates, which 


would, of course, include taking into consideration the system of uniform 


zones. In July, 1942, at the request of said Committee, as indicated in 


Commission Order No. 2349 (Certified Record) the Public Utilities Commis- 
sion re-examined its Order No. 2282, and, but for minor changes, the zones 
remained the same. 

It is quite clear, therefore, that the Congress, in enacting Section 8 
each year, was well aware of the administrative interpretation placed upon 
said Section, and may be said to have expressly approved it in confor mity 


with this Court's holding in United States, ex rel. Lyons v. Hines, 70 App. 
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D. C. 36, 103 F 2d 737, and also within the purview of this Court's statements 
in Pacific Power & Light Co. v. F.P.C., 1950, 87 U.S. App. D.C. 261, 184 
F 2d 272. In Pacific, this Court held that the mere re-enactment of a statute 
by the Congress did not affirm prior administrative actions of an adminis- 
trative agency (concerning its administrative interpretation) absent a showing 
that such administrative actions were brought to Congress' attention. Appel- 
lee submits that the criteria of having administrative éction brought to the 
attention of the Congress has been fully met in this instance. 
CONCLUSION : 

Appellee respectfully submits that the Congress, in enacting Section 
8 of Public Law 88-479, did not require that the zones prescribed be identi- 
cal in size, shape and area, and that the District Court correctly found that 
the system of zones set forth in the appendices of Public Service Commis- 
sion's Order No. 4864 are within the purview of the requirement of Section 
8 of Public Law 88-479. Therefore, the judgment and order appealed from 


should be affirmed. 


Respectfully submitted, 


Chester H. Gray 
Corporation Counsel, D. C. 


George F. Donnella 
Assistant Corporation Counsel 


C. Belden White, II 

Assistant Corporation Counsel 
Attorneys for Appellee 

Room 309, District Building 
Washington, D. C. 20004 
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REPLY BRIEF FOR APPELLANT 


Appellant submits the following memorandum argument in reply 


to the brief filed in this cause by the Appellee Public Service Commis- 


sion. 


Counterstated question "I" of appellee's brief (P.I.) is patently 
erroneous. The statutory authority of the Public Utilities Commission 
to prescribe Taxicab fares for transportation within the District of 
Columbia is set out as Title 42, Section 411 of the District of Columbia 
Code. Section 8 of Public Law 88-479 bestows no authority upon the 


Public Service Commission. 


Section 8 of Public Law 88-479 makes it unlawful for any depart- 
ment or agency of the District of Columbia Government (including, 
inter alia, the Department of Licenses, the Metropolitan Police Depart- 
ment, the Public Service Commission and the public printer) to use 
any part of the fiscal District of Columbia appropriations for, or in 
connection with, the licensing of Taxicabs for operating other than in 
accordance with such system of uniform zones as shall have been pre- 


scribed by the Public Utilities Commission. 


"As shall have been prescribed by the Public Utilities Commis- 
sion" does not refer with approbation to any previous years’ Public 
Utilities Commission Taxicab Zone Order. "As shall have been pre- 
scribed by the Public Utilities Commission" is purely a requirement 
that all District of Columbia Government departments and agencies 
recognize the continuing exclusive authority of the Public Utilities Com- 
mission to prescribe fares for District of Columbia licensed taxicabs 
and a mandate that during the fiscal year of the appropriation that the 


zones must be "uniform." 


Under the foregoing statutory circumstance it is crystal clear 


that the effect of Section 8 in any Appropriations Act wherein it may 


appear (as in current Public Law 89-75, approved July 16, 1965) is to 


outlaw the enforcement, publication, etc. of any system of non-uniform 


fare zones for District of Columbia licensed taxicabs. 


Appellee contends that the adjective "uniform" modifies the noun 
"system" which remotely precedes it, rather than the noun "zones" 


which immediately follows it. Appellee's contention is contrary to the 


3 
established rules of grammatical and statutory construction. 


It is significant, in this connection, that the adjective "uniform", 
if applied to "system" instead of to "zones", would have the weight of 
a nullity. Every zone system ordained by the Public Utilities Commis- 
sion must, of necessity apply uniformly to all taxicab operators licensed 
by the District of Columbia Government, otherwise there would be de- 
nial of constitutional rights to equal privilege and equal immunity from 


prosecution. 


Section 8 of Public Law 88-479 reads ". . . system of uniform 


zones and rates and regulations applicable thereto..." ‘"Thereto" 
could only refer to "uniform Zones", so that a paraphrasing of the 
provision would read". . . system of uniform zones, and rates and 


regulations applicable to said uniform zones. . ." 


Appellee's Brief misleads the Court where it paraphrases this 
provision to read"'. . . system of uniform zones and rates and regula- 


tions applicable to taxicab operation in the District of Columbia...” 


Appellee (Summary of Argument, page 3, lines 10-14) "submits 
that a literal application of the word "uniform"... would produce ab- 
surd and chaotic results." It is noteworthy that this representation is 
unsupported by either evidence or admission. The appellees' conclu- 
sion "Therefore resort maybe, and indeed must be, had to the legisla- 
tive history of Section 8" is, accordingly, an evasion of the long- estab- 
lished rule of this and other Courts that resort may not be had to 
legislature history when the meaning of the statute is'clear and the 


language does not lead to unreasonable results. 


At trial, and again in appellant's brief, demand has been made 
of appellees' counsel to show, if it can be shown, wherein the inter- 
pretation the appellee seeks to impose upon Section 8 would be different 
if the word "uniform" was deleted therefrom. Continued failure of ap- 
pellees' counsel to meet that challenge can leave the Court with no al- 


ternative but to recognize that appellee chooses totally to ignore the 


4 
term "uniform" in the congressional enactment. 


It is significant, also, that despite the split decision (2-1) of the 
Commission on the question of legality of Order No. 4964, no effort has 
been made to inquire about, clarify, or repeal Section 8 of the perennial 


District of Columbia Appropriations Act, even though official Congres- 


sional Records show the Commission formally appeared before the 


House Appropriations Committee on February 3, 1965. Under this cir- 
cumstance, the Commission should not seek judicial amendment or re- 


peal of Section 8. 


CONCLUSION 


Appellant, for the reasons set forth in his briefs in this cause, 
prays that this Honorable Court vacate the decision of the District 
Court and remand the proceedings with instruction to prescribe a sys- 
tem of uniform taxicab fare zones, as contemplated by Section 8 of the 
District of Columbia Appropriations Act (Public Law 89-75 approved 
July 16, 1965). 

Respectively submitted, 


ROBERT M. PRICE 
1028 Connecticut Avenue, N. W. 
Washington, D. C. 


Attorney for Appellant 


